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VICE-PRESIDENT 
INDIA 
NEW DELHI 


No. VP 24/2521—61 August 24, 1961. 


Dear Shri Basu, 


Thank you for your letter of August 18. 


You have my best wishes for the success of your 
Magazine to be published this month. 


Yours sincerely, 
S. Radhakrishnan 


‘Shri Manindra N. Basu, Editor, 
University College of Law Union, 
Darbhanga Buildings, 

College Street, Calcutta-12. f 


CHIEF: MINISTER 
WEST BENGAL ` 
Calcutta 


September 18, 1961, 
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Existence of man and matter in this universe is governed 
by various laws—some known, some still unknown, some 
natural, some man-made. From the law of the. use; of might 
to the law that ensures individual and collective liberty is in 
_ fast. the. . history of mankind. - - Laws are made to. regulate 
life and. law in.any. democratic - -country is the people’ s, self- 


‘regulation in the interest of all, To respect law i 15 to respect 
the will of the pepe 


A= < "w - 


"7 ` T send my greetings for the. success s of your venture. Y 
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Supreme Court of the United States 
Washington 25, D. C. 
i May 3, 1961. 
° CHAMBERS OF 
- THE CHIEF JUSTICE 


Mr. Manindra N. Basu, 

Joint Secretary and Editor, 

Law Magazine, 

University College of Law Union, 
Calcutta, India. 
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Dear Mr “Basu, SA eos ere — ee 
e cle 
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2g appreciate. very much’ yout asking me to- contribtite 
“aj article for 3 your Law ‘Magazine, and which 1: “were in: a 
position to do so. -* ` ` ae 


‘th 


_ an 


However, the work of our Court IS eich that I naa 
spate ‘the time to write articles of this nature. 


_: + Witkr best wishes for the continued success of the Uni- 
versity College of Law Union, I am 


» 


$ Sincerely, 
Earl Warren 


1 


- , Magnanimous personalities. ánd legal tycoons of oùr 
country and abroad were approached with a view to apprising 
“them of what our Law Magazine stands for. 

A 


I am giving below extracts of the messages we received. ` 


,.1 am too old to write articles for publication. ri 


I _. . Lord Goddard 
. Ex-Lord Chief Justice. of England. 


` y 


“...I do not have anything immediately in mind 
but perhaps by next fall I can send you something of interest,” 


` Hon’ble Mr. Justice W. O. DOUGLAS 
Supereme Court of the United States 
of America. 


. . -I regret for want of time 1 will. not be able to 
contiibute an article to your Law Magazine, much as I may 
` have wished to do so,’ 


f M. C..SETALVAD 
= > . Attorney General of India 
- New Delhi 
11-4-61 


$ 


. While J am thankful to you for kindly asking 
me to contribute an article to your magazine, I sincerely 
regret my inability to actept the honour owing to my heavy 
pre-occupations.. .”” | 


S. R. DAS 
Upacharya 

Visva Bharati University 
28-4-61 I 


..With reference to the interview that you had 
with me, I had promised to give you an article for your Law 
Magazine.....You will kindly excuse me if I fail with your 
wishes this time, ia 


Hon’ble Mr. 1, D. JALAN 
Minister, 
Law, Local Self-Government and Panchayats, 
- Government of West Bengal 
Calcutta—22-4-196], 


..J am afraid it will not be possible for me to 
iia with your kind request regarding an article for 
your magazine at present.” 


C. K. DAPTHARY 
= Solicitor General of India 
Nedou’s Hotel ' 
Kashmir 
18-5-1961, 


2 ' 


P 


..The President was inclined to consider your 
request favourably.” -Writes the. Press: Secretary to the 
president. Had-our President not been unfortunately fallen 
ill our Law Magazine would have surely been honoured with 
an article from no less a personality than the President of 
India. . | 


- 


The Hon’ble Mr. Justice M. Hidayatullah of the 
Supreme Court of India—‘‘sends his best wishes for thé 
success of the Magazine” 


.. Therefore he cannot accede to the request in 
your letter.” | 


Secretary 
to the Speaker, House of Commons 
- . Great Bretain. 


`s 
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jua Memorium 


We come out this year under the shadow of a great calamity. Perhaps it is the 
greatest calamity in the century-old history of Calcutta University. The Vice- 
Chancellor of this University Dr. Subodh Mitra left Calcutta for attending an 
international medical conference -in Vienna and to exhibit in different parts of 
Eurqpe the technique which he invented for the operation of the dreaded disease 

° Cancer. Its idiology is unknown, its cure is unertain. He was keeping in- 
different health here due largely to the stress and strain of his great office. He 
left the shores of India on the 28th of August, 1961 and died of coronary 
attack in a hospital in Vienna on tbe 4th of September—far away from home. 
His embalmed body was flown over the continents to Calcutta on the 12th -of 
Semptember. The last rites were performed at the burning ghat on the banks 
of the sacred river known to the Hindus, viz. the Ganges, near the famous 
Hindu temple of Kalighat of immortal memory. This University —tbe biggest 
and the oldest University in India, the city of Calcutta, his numerous friends 
and admirers, mourned his loss and shared tbe grief of the members of his 
bereaved family. Days and months and years will come and go; he will never 
return. In the years to come, he will be remembered with pride and gratitude 
as the “great of old, the sceptered sovran who shall rule from its urns.” 


Dr. Subodh Mitra was sixty-five when he died. He began life as 'a medical 
man consecreting his life to suffering humanity. His dynamic personality, his 
organising capacity, his intellectual supremacy, were assets of the greatest material 
and spiritual value. All this has been lost to humanity. For sixteen years he 
devoted his great services to the cáuse of this University. He conceived and 
almost carried into execution the grand scheme of post-graduate studies in medicine 
under the jurisdiction of his Alma Mater. He organised the Cancer Institute 
of. Calcutta and the Sevasadan named after one of the greatest sons of India 
—Chittaranjan Das. He was the founder-president of: the organisation known 
as the Relief and Welfare Ambulance Corps organisation of Calcutta. During 
the period of the revolution which spread over India on the eve of the acquisi- 
tion of independence by our beloved country, that organisation rendered inestimable 
services to the cause of humanity. Dr. Mitra’s close association with the present 
R. G, Kar Medical College for nearly a quarter of a century will be remembered 
by generations yet unborn. Dr. Mitra “has gone to that undiscovered region 
from whose bourne no traveller hath yet returned.” Now that the time for 
overwhelming grief is melting into softertears, we can only offer our homage 
to one of the greatest captains of our time, and pray for the peace of his 
soul. We can merely say— 

Farewell, if prayers for other’s weal availed on high, 
Ours will not be lost in air, but waft thy name beyond the sky. 


7 i i = 
Poreword - 
TO B S. | 
Principal Dr. P. N. BANERJEE, M.A. B:L. D. LITT. LL.D. BAR-AT-LAW 
UU Vidya-Vachaspati 


The University College of Law Magazine makes its appearánce 
in 1961. “It is a journal devoted to scientific research in law. “It is 
a matter of pride to me that my students of the Union of the Uni- 
versity College of Law, and in particular the Secretary-in-charge of 
this magazine, namely, Shri Manindia Nath Basu, have been able 
to bring out a journal replete with illuminating and interesting articles. 
The journal operis this year with the contribution of Lord Kilmir, 


‘the Lord Chancellor of «Great Britain. His Lordship views six years 


. Of his career as Lord- Chancellor from the Woolsack. Centuries 


have converted the Woolsack into ‘a. guilded throné. The Lord 
Chancellor’s article will be studied by our teachers, our students and 
the’ whole profession of law with veneration. “The Lord Chancellor 
of England”, as Lord Kilmir would say, “is at one and the same time 
a Judge—indeed the Chief Judge in the: Realm—a member. of the 
Executive Cabinet, and both Speaker and member: of the House of 
Lords and therefore a legislator.” We; in India, who are inheritors 
of the great system of law propounded by England, have not yet 
installed a Lord Chancellor in India. Our Ministers for Law and 
Justice, both at the centre and in. the states in the India Union are 
after all Ministers and legislators. They are not Judges. Yet they 
are members of the executive bodies in “India which follow almost 
closely the British model. The Lord Chancellor of England, who 


‘has to shoulder such heavy burden, has very kindly contributed an 


article in our ‘journal, and he has thereby raised its stature and has 


o exhibited to all concerned in India, the golden link that binds India 


with England. We have been fortunate enough also to have secured 
messages from distinguished jurists and lawyers like Lord Goddard, 
formerly Chief Justice in the United Kingdom ; from the Chief Justice 
of. the Supreme Court of the United States of America ; from Mr, 
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Justice Douglas also of the Supreme Court of the U. S. A. Both 
of thém are well-known to our teachers and students of the University 
College of Law. Both of them came to us as honoured guests. 
Mr. Justice Douglas delivered a course of Tagore Law Lectures in 
this University. We have been fortunate indeed in having messages 

oth- from the Attorney General and the Solicitor General of India 


-as also from Mr. S. R. Das, formerly Chief Justice of the Supreme. 


Court of India and at present Vice-Chancellor of the Visva Bharati 
University, West Bengal. Mr. S. R. Das was one of our Professors 
in the Law College in the young years of his professional life. We 
have received message also from Dr. Sarvapalli Radhakrishnan, our 
Vice-President. He was very intimately connected with the University 
of Calcutta as the holder of King George V chair of Philosophy in this 
University for long long years. His friends and his admirers in this 
University are many. My pupils have also secured a message of 
good-will from the Chief Minister of West Bengal, Dr. B. C. Roy. 
past eighty years of age Dr. B.-C. Roy works like a young man for 
a country he loves so well. ““Time indeed writes no winkles -on his 
azure brow” One of the foremost physicians of India and perhaps of 
the world, Dr. B. C. Roy was Vice-Chancellor of this University. -We 
have also secured a message from Mr. I. D. Jalari, Minister for Law 
and Justice of West Bengal. 


~~ 


Mr. Justice P. B. Mukharji, the seniormost puisne Judge of 


Calcutta High Court and the recently elected Dean of the Faculty 
of Law of this University, has given us an idea of an aspect of Inter- 
pretation of Statutes. ` He deals with the “salvage theory of interpre- 
tation.” He sets out four principles or tests evolved by the courts 
in regard to the interpretation of what he describes as “the combined 
principle of inextricable texture and the intention of the legislature.” 
That article and the principle enunciated should be read and re-read 
by all students of law. Mr. Justice D. N. Sinha of the High Court 
of Calcutta has dealt with the question of Industrial Adjudication 


t 


and Bonus. His article is a clear exposition of law relating to the . 


adjudication of industrial disputes. Rightly or wrongly, industria- 


-lisation has come to India, and the principle of laissez-faire has been. 


relagated to the dim dungeon of the past. No Dickens will gloat 


t 
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over the- doctrine of the sacredness of contracts where a contract 
entered into, between an elephant and a dozen chicken produced 
disastrous consequences. Mr. Justice Sinha has summarised the 
kinds of bonus which have been recognised by the courts in this 
country. He has given also the formula of the calculation of bonus. 
In the years to come, the question of bonus is likely to loom large i 
public eye. The system of bonus is well-known to the most advanced ` 
industrial country in Asia, namely, Japan. When Japan: was under 
the administration of General McArthur he tried to abolish the system 


of payment of bonus. His efforts failed. Mr. Justice B. N. Banerjee, 


with his erudition, has discussed the Lawyer : His Ethics, Learning 
and Nobility.. Quite rightly he says in the opening lines of this 
brilliant article that “Lawyers are all at once the most respected and 
the most abused members of the society.” That article should be 
read. by every student of law with deep devotion and faith. The 
question of questions in all legal systems in the world will be whether 
lawyers should be canonized or not. Mr. Justice Banerjee’s 
humourous reference to the Saint and the cat will evoke much 
laughter. The duties of the counsel in regard to his client and the 
courts have indeed been very clearly stated. The question is often 


asked by counsel whether. our judges always remember their duties 


towards counsel. The worshipful Mayor of Calcutta, Sri Rajendra 
Nath Majumdar's article on the Directive Principles of Our Consti- 
tution, though brief, is full of vitality. If he had greater time at his 
disposal he might perhaps have discussed the question whether the 
directive principles of our constitution should have found an 
honoured place in the written constitution of our country. Our 
Constitution indeed is the longest document known to history. The 


Vice-Principal ¡of this College, Dr. Bhupen N. Mukherjee, has 


discussed the very important and practical question as to whether 
or not a corporate body is a citizen in India. He has dealt with the 
decisions of the various high courts as also the Supreme Court of 
India. His article is indeed a critical study of the whole question, 
and: the question is of paramount importance to us. He concludes 
his article with a guffaw of Sardonic laughter : “In view of this 
position of the law in America, it is clear that the judges in India 
would be rowing against the current of time should they choose to 
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sail in the same boat as the Bombay High Court.” The Bombay 
High «Court enunciates at least two propositions according to the 
_ author. Firstly, that a corporation is not incapable of being a citizen, 
and secondly, that a corporation, whose shareholders and directors 
are citizens of India, is entitled to the fundamental rights guaran- 
teed in the Constitution. The story-of the office of the Sheriff or the 
S Shrievalty in England ‘and in India has been narrated.in a ‘very 
interesting. manner by Sri Samiran Sen, Deputy Sheriff and Marshal, ° 
‘High Court of Calcutta. He has not discussed the proposition that 
the” universal custom of having Sheriffs in Anglo-Saxon countries: 
‘has not been followed in India.. Sri S. Gupta, M. P. has dealt with 

the Powers-of the President. This question is one which is likely. 

to: evoke. interest and even controversy in the years to come if 
ever the majority party. rule of India today comes to grief at the 
‘Centre and in some of the States. “Mr. Gupta quite rightly puts the 
question’: ' What. are the powers of our President ? Is hè bound to 

act’ in «accordance with the advice of. his: council of Ministers like: the 
monarch of the United Kingdom, or is he not'?” - The controversy 
will be bitter and loud and long if the President belongs to party A 
‘and his Ministers belong tò „party B. Professor Masud has: dealt ` 
with Justice in Action. He ‘regards lawyers -and judges as ‘priests 
- in the temple of ‘justice. whose mission and message- is to establish 
justice iù- soeiety. Professor Masud’s idealism ‘does not exclusively 
place lawyers- and- judges in the. much ‘coveted Calendar of Saints 
by ùniversal- consensus of opinion of-the. world. Professor -Sunil 
` Kumar Mitra has written. on the’ Central Executive. in Indian 
_ Democracy. He has . dealt with the constitutiqnal- break down in 
Kerala, the executive interference with judiciary in- Nanavati case, 
and the Nehru-Noon Agreement & the amendment of the constitution. 
` Thevfirst case connotes a political problem. The second case perhaps 
postulates an unavailing solution of a. social problem, and the third 
case has been successfnlly effected by an amendment of our Constitu- 
tion. The theory- of seperation of powers which was supposed to 
énsure political stability, individual security and democratic freedom, 
have ‘sunk in Lethe’s waves.’ Lawyears throughout the centuries 
have tried to fight tyranny in any shape or form, in particular, 
executive tyranpy. Professor Mitra holds indeed his torch high- 
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a ALL ASIAN EDUCATORS 


Tokiyo Oct. *60 





Inaugration By our Principal Dr. P. N. BANERJEE M.A., LL.B, D.LITT, LL.D, Barrister-at-law 
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like the brook of Tennyson, perhaps not with smiles and ripples, 
Men will come and men will.go, but a strong executive power 
will go .on for ever. Professor Tapas Kumar Banerjee’s article 
on the origin and history of Honorary Magistrates is an interesting 
study. There appears to blow over this country a ‘wind of 
change’. Will the wind develop into a tornado and sweep away 
history and utility ? That is a question for futurity. Mr. Aru 
«Kumar Dutta’s article “Protection from Power” enhances his 
great reputation as a criminal lawyer of the very first rank of 
‘the High Court of Calcutta. He remembers Acton’s famous 
statement : “Power corrupts, : Absolute power corrupts absolutely.” 
Mr. Sudhir Kumar Bhose has contributed a learned article on Neu- 
trality.. The question whether or not neutrality, which is compara- 
tively young, will be able to survive the blows of the atomic bombs. 
That question the learned author has not discussed. Probably he will 
. discuss it at some future’ date. i 
It is a matter of congratulation to us ; all, it is a matter of pride 
to me—and perhaps it will evoke a tinge jealousy in some quarters 
-that the students of the Law College have contributed very 
instructive and interesting articles to this magazine. I give below 
the-names of the articles, the names of the learned authors for enabling 
` legal public opinion to direct its search-light on young efforts. 
Profits in Sec. 23A Companies—Indian Income Tax Act— 
Sri Sunil K. Ghosh (2nd yr.-Class). 
On Sovereign Equality—Sri R. K. Bubna (3rd yr. class). 
Hindu Succession - and - Estate Duty—Sri Bireswar 
Chakravorty (3rd yr. Class). 
- Thoughts on the Legal Concept of State Participation in 
- Commercial Activities in India—Sri Monet N. Basu 
- (2nd ` yr. Class). = 
Hindu Adoption : & Maintenance—A Brief Analysis— 
Sri S. K. Chakravartty (2nd yr. Class). š 
Powers of Courts for the `Prevention of Oppression 
and - Mismanagement under the Companies Act — 
C Sri Rabi Roy (2nd yr. Class). 
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So The Editor Sees 
a | . —Shri Manindra. Nath Basu. 
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Rabindra Nath Tagore—Homage 


‘The world wide commemoration of the birth centenary -of 
Rabindra Nath- Tagore, renowned poet and thinker fills us with great 
joy and honour as he was one amongst us. 


Rabindra Nath was a poet, philosopher, novelist, painter, 
essayist, social reformer and above all spirited priest of indivi ualism, 
who believed that “Man will have his new birth in the freedom of 
his individuaility”. He declared that “There is only one history—the 
history of man. All national histories are merely chapters in the 
larger one” 


- This great poet voiced his strong protests wherever he found 
humanity is humiliated and disrespected at the altar of imperialist 
interest—whether it is in Africa, China or Czechoslovakia or in his 
own motherland, India: From the very core. of his heart he hated 
war or any kind ` of exploitation of the humanity. “This 
European war of nations” said Rabindranath in his lecture on 
‘Nationalism in the West,’ “ig the war of retribution. Man, the 
person, must protest for his very life against the heaping up of things 
where there should be the heart, and system and policies where there 
should flow living human relationship. The time has come when, 
for the sake of the whole outraged world, Europe should fully know 
in her own person the terrible absurdity of the thing called the Nation 
ore : Those who have any faith in man cannot but fervently | hope 
that the: tyranny of the nation will not be restored to all its former 
teeth and claws, to its far reaching iron arms and its immense inner 
cavity, all stomach and no heart : that man will have his individuality 
from the enveloping vagueness of abstraction.” 


In these days when the armament race between. different countries 
proceeds at a speed never thought of before, when another world 
war -knocks at our doors in Berlin, Congo, Laos and India-China, 
when Man does not count at the altar of the Nation and the Nation 
signifies a geographical area with political boundaries and with sectoral 
view- of life, we should do well to remember those immortal lines 
Rabindranath wrote to Noguchi, a Japaneese poet, who. sought 
Tagore’s approval of the Japaneese invasion in China, **....you are 
ascribing to humanity a way of life wae is not even inevitable among 
the animals.” 
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From these lines it will be quite clear how he hated war or any 
kind of exploitation of the humanity. It is, therefore, in the fitness 
of things epected that the countries that are observing and celebrating 
Tagore's birth-day centenary will also equally with the Poet hate war 

. and preparation for and provocation to war. They all will assist in 
: building up a peaceful and friendly world. 

A We pay our best homage to the poet, to the profound 

champion of “Moral Man”, on this occasion of the hundredth year 

of his birth. ; : 


National Integration 


A nationality is a group of persons who are united together 
by certain racial or cultural or spiritual unity. They possess either 
a common language and literature, or common ideas, customs and 
traditions in such a way as to mark themselves as a distinct and 
identical community. All these factors combine to create a feeling 
of unity in the minds of people. 

But unfortunately these different marks of nationality are cons- 
picuous by. their absence in India. The peoples of India are on the 
otherhand, characterised by great differences in races, religions, 
languages, castes, interests and sects. Inspite of these apparent 
differences there is a fundamental unity amidst the diversities in India. 
The memories of common sufferings under two centuries of foreign 
rule have welded the bonds of union among the different sections of 
the people and have also helped the development of common national 
feeling in India. | 

It is a pity that since the achievement of freedom different sections 
of the people in the different parts of India seem to have forgotton 
this fundamental concept of Indian nationality. The lingnistic move- 
ments in India in the year 1953 are the best examples of our holding 
such a view. The very recent linguistic movement in Assam has once 
again proved that a section of the Indians are not really conscious 
of the necessity for the national integration in India. It was therefore 
felt necessary for the Indian National Congress, the ruling party, to 
adopt a special resolution on National Integration in its Durgapur 
Session, this year. It must be realised that national integration is 

- not merely a subject for passing resolutions or making marathon 
speeches on it at public meetings, but a sentiment in furtherance of . 
it should natured, a sacred conception be reared in the minds of 

ople “and as such it requires a great amount of foresight, vision and 
impartial course of action in the State administration and other fields 
of our activity. May we, therefore, ask those national leaders who 
have taken upon themselves the task of preaching national integra- 
tion among our people, if they have done the right thing in trying to 
force any particular language as the linguafranca in India against 
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the insurmountable opposition from large sections of our people ; 
in hesitating to ‘take actions against the linguistic-communals in 
Assam and elsewhere ; and in failing’ to rise above party politics 
- On many a national issue `? | : . ; 
; . We are sure, we are making an irreparable mistake and thereby 
leading the nation to ultimate disintegration by our aping the western 
concept. of nation and nationality. Europe was rent. asunder by 
nation-states, large and small.” Political ‘hikers are now dreaming ,* 
of the United States of Europe. The European common market 
“is going to be a reality. The peoples of the world think in terms of 
of the United Nations and: One world. Should we in India cut up 
our country into petty principalities on the narrow concepts of 
linguism or religious bigotry ? We have time yet to realise that “unity 
in diversity’ is the guiding and fundamental principle of the East and 
- in particular of our country, - India.” . l 


- The Congo Crisis 


Pa 


The Congo has again caught the headlines of the newspapers 
. throughout the world. We are once again told what mischiefs, national 
and international, can power politics do. Africa has lost one of her 
most spirited sons in the death of Patrice Lumumba, the lamented 
Prime Minister of the Congo and the world has lost.a devoted and 
sincere champion of peace in the death of Mr. Hammerskjoeld, 
Secretary General of the U. N. O. 

With the sudden rise of Mr. Tshombe, the Katangan President, 
Congo affairs have once again taken a serious turn. It is never a for- 
gettable lesson to a student of politics and International Law as to 
how the corigo affairs could get into-such muddles even when the U. 
N. has taken: direct responsibility over the affairs of the Congo. 

The foreign elements that are behind the Congo crisis have not 
yet been wiped out. The state of things happening after the U. N. 
intervention in the Congo necessarily prove beyond all doubt that the ' 
U. N. has not yet succeeded in fulfilling the mission expected. of it 
in the Congo. Two great souls have been brutally murdered and that 
again at such times when the Congo affairs were on the verge of 
solution. All these require that the U. N. must revise its stand and 
attitude in the Congo in the interest of the over-riding ideals of 
peace and justice. 0 


WAR OR PEACE: | 
Belgrade Peace Conference 


“War is probable’-—John Foster Dulles in his book on ‘War of 
Peace’ started with this prophetic warning to the people of the world. 
The growing armament race between the different countries and more 


Y 


xxii 


' imminent danger of war and destruction. These statesmen have 


Sona LAW MAGAZINE 


specially between the two power blocks is threatening to jeopardise 
world peace at any moment.-The tension has very AE reached 
its peak, on the soil of Germany on Berlin issue. 


But war is not inevitable and there is hopé when we find that" 
many of the influential statesmen of the world like President ' Tito, . . 


President Sukarno, President .Nasser, Mr.. Nebru, U. Nu., Mrs. 
Bandërnayake etc. met together at Belgrade to find a way out ‘of this 


made a joint appeal to President Kennedy and .Mr. Krushev 
not to do anything in Berlin which may cause breach of the existing 
international peace and amity. The Belgrade Conference has really 


echoed the voices of peace-loving millions. of all over the world. The 


time has come for the war-mongers to realise that peace is not only 
a thing to be desired now-a-days, but absolute necessity as the only 
alternative to complete destruction of: this present generation. Peace 
cannot be secured through preparation for war which will rather 
provoke the temptation to start war again. Peace can not be achieved 
by Bilateral Agreements ; rather it may be achieved by unilateral 
actions with determination and sincerety. | 


( 


Assam And Assam Again 


- Assam is the only unfortunate state in India where citizens are 


deliberately caused to be deprived of their fundamental rights’ 


guaranteed by our constitution. 
Bengali-speaking citizens which comprise more than one third 
of the total population of Assam, claimed for the recognition of 


- Bengali as the additional state-language in the State. .This claim 


has been made and stressed on their rightly being apprehended ‘that 
the Bengali-speaking citizens of the State will not have equal oppor- 
tunities in the activities of the State, if, Assameese becomes the only 
state language in Assam which she deserves not. 

It is surprising to observe that while claim for creation of new 
states like the ‘Hill State’ dividing the present state of Assam is being 
sympathetically considered, the very just and constitutional claim -for 
giving recognition of Bengali language as the additional state 
language in Assam is. dealt with on points of bullets. 

Assam is perhaps the singular example in the history of any 
civilised nation where citizens are made intra-national refugees. It 
is at the same time, a constitutional ground for the Assam Ministry 
to seek resignation in the light of the judgement of ‘Mehrotra 
Commission’ on Silchar massacre even though it is a pity that the 
Ministry and leadership at the Centre too failed to rise aber party 
politics on the 1 issue. 


$ 
@ . 
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$ | | | 
We, The Students Of The Indian Constitution Have No 
Words To Express Our Sympathy To You:. 
Mothers Who Have Lost Their Children : 
' Wives Who Have Been Widowed: __ 
á Sisters Whose Honour Has Been Violated : 
$ f 
' At The Bloody Hands Of The Linguistic Communals 
$ Of : Assam. - 
4 
Š 
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Six Years View from the Woolsack 


- Lord KILMIR, 
` THE LORD CHANCELLOR OF GREAT BRITAIN 


+ - 
_ ` PS 


In this article it is my aim to give some 
” account of the principal duties of a Lord Chan- 
cellor, and to review some of: the. most impor- 
tant changes which have. been effected in the 
English law and. legal system during the six 
- and a half years since. my appointment. 

Let me say at once that the account is of 
a kind which you would expect to. receive from 
any holder of my office during those years : 
and that is why I peeve it may be of some 
interest to you. ~ 

I should make clear ` that the Lord Chan- 
cellor’s powers as regards the machinery of the 
law and its administration. relate to _England 
and Wales. In Scotland the system is separate 
in most respects from. that” of England and 
Wales. 

The Lord Chancellor of the day is primarily 
‘responsible to Parliament and to the public 
for seeing that the machinery. of the law and 
its administration is in: working. order. To 


gnable the Lord: Chancellor: to sustain this. 


massive burden,.public opinion .accepts his 
‘office as a constitutional anomaly. For he 
is at one and the same time a Judge—indeed 
the Chief Judge in the Realm--a member 
of the Executive. Cabinet, and -both Speaker 
and member of the House of Lords and there- 
fore a legislator. . ! 

As a Judge the Lord Chancellor presides 
in our final courts of appeal, the House of Lords 
and the Judicial Committee of the Privy.Council, 
taking his. part with his colleagues in the for- 
mulation of Judge-made law. > ` .' 

As.a member of the Cabinet. he is a a poli 
cian, coming in-and going.out of office-accord- 


` 


By TE 


ing to the fortunes of the party to which he 
belongs : or as the Prime Minister may decide. 
Hë is the chief legal personage in the Cabinet, 
to whom his colleagues will turn, along with 
the Law Officers of the Crown, for legal advice ; 
and upon whom ministerial responsibility for 
legal matters in general mainly rests. It is to 
the Lord Chancellor that his colleagues look 
to see that criticisms of the law do not go un- 
heeded ; . that justice in its broadest sense is 
neither denied nor delayed to Her- Majesty’s 
lieges, and that the law is. moulded to the 
changing needs and circumstances of society. 

As the Crown’s chief legal Minister the Lord 
Chancellor has a large, and I may say an in- 
creasing, number of .administrative acts to 
perform. It is the Lord Chancellor’s function 
to recommend to the’ Crown the appointment 
of nearly.all the Judges : the only exceptions 
being the legal members of the House of Lords 
and certain other Superior Judges for whom 
the patronage lies constitutionally with the 
Prime Minister but is in fact exercised in con- 
sultatiom with the Lord Chancellor. But the 
Lord Chancellor cannot appoint all the Judges 
unless he is careful to see that at all times the 
Office of the Judge remains sufficiently attrac- 
tive to the best brains and the best characters 
at the.Bar. Thus judicial salaries and pen- 
sions offered to the various grades of Judge 
must accord with the economic levels pre- 
vailing throughout the, country : there must 
be enough. Judges to get through the work 
without overstrain.: and-yet the essential high 
quality which we value so dearly must never 
be diminished; The judiciary must be suppor- 
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ted by the proper complement of subordinate 
| judicial officers and clerical and other staff. 
These then are some of the matters for which 
the Lord Chancellor is responsible as an ad: 
ministrator. 1 want to emphasise the Lord 
Chancellor’s functions in relation to the law, 
that is the maintenance of our judicial system, 
the introduction of necessary reforms in the 
substantive and adjectival law, the well-being 
of the Statute Book and, last but not least, the 
health of the legal profession. For our system 
relies for its support as much upon the mem- 
bers of the legal profession as a-whole, that 
is to say the barristers and solicitors, as upon 
the Judges themselves. High standards of 
integrity and ability among the law’s practi- 
tioners will ensure a strong Bench of Judges : 
conversely, a strong Bench of Judges will exact 
-high standards from those who practise before it. 

For this purpose the Lord Chancellor’s 
third function as a legislator is important. As 
Speaker of the House of Lords he presides in 
that assembly, sitting for long hours on the 
somewhat uncomfortable perch known as the 
Woolsack. At the same time as a member 
of the House he has the opportunity to in- 
troduce measures to improve our legal system 
and to reform the law. This brings me to some 
illustrations. from my own experience as Lord 
Chancellor. 

It is of course inevitable that the machinery 
` of the law needs overhauling from time to time. 
In England the County Court is the court of 
first instance for the recovery of small debts. 
It is traditionally the poor man’s court of civil 
jurisdiction, where justice is obtained locally, 
expeditiously, cheaply and simply. In 1938 
the jurisdictional ceiling of the County Court 
in contract and tort -was set at £200. Soon 
after I became Lord Chancellor it became 
clear to me that the County Court was not 
fulfilling its function as a forum for the trial 
of the less important civil claims for the ob- 
vious reason that money had fallen sharply 
in value since the war. The time had come to 
adjust the pecuniary limits to current mone- 


tary values. I thereupon introduced a Bill 
in the House of Lords, which subsequently 
became the County Courts Act, 1955, for the 


' purpose of increasing the pecuniary jurisdic- 


tion from £200 to £400. At the same time 
I took the opportunity of making a number of 
other small reforms in County Court jurisdic ' 
tion and procedure, perhaps the most important 
of which was a substantial increase in the per- 
mitted number of County Court Judgés from 
65 to 80. For I found that even aie t 
for the’ projected increase in jurisdiction, t the 
pressure of County Court business was expan- 
ding with the redistribution and spread of 
wealth among the community following the 
social and economic changes in our country 
after the war. 

At the end of 1959 we took the opportunity 
of taking two important steps. First we 
brought the pensions of our higher judiciary 
in line with their salaries which had already 
been raised. Secondly we imposed an age 
limit of 75 for future appointments. As the 
latter operates generally and without power 
of prolongation, we did not think that it affec- 
ted judicial independence. 

Just as Parliament and the public are sensi- 
tive to any delays in the administration of justice, 
so are they concerned to see that justice is not 
denied to any section of our peoples. After 
the war we set up a Scheme for Legal Aid 
for poorer litigants. When the Legal Aid 
Scheme was initiated by Act of Parliament 
in 1949, Parliament laid down specific financial 
conditions : a litigant would only be admitted 
to the Scheme if his or her income was less 
than a prescribed figure. Moreover, except 
for the very poorest litigant, the Scheme is 
contributory. The amount of the contribution 
made by the litigant was again prescribed by 
the statute. It was calculated at the time that 
the benefit of the Scheme would extend to.many 
millions of our citizens and it has been of untold 
benefit to a very large number of people who 
would otherwise have found the door of Justice 
virtually closed to them. : 
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As “Mr. Justice Cardozo has said “The 
final cause of law is. the welfare of society”, 


. and there has been, I believe, a steadily growing: 


social consciousness in our country that the 


well-being of every section in HE community Is: 


the concern of all. ` 
We were particularly concerned with five 
facets namely :—the law and the family ; the 


law and trade ; the law and international’ 


agreements ; the protection of the individual 
gin the modern scientific state, and the associa- 
tion of laymen with the administration of justice. 

We were sorely troubled by the serious 
increase. in the number of. broken marriages 


after the war, with their inevitable damage 


to domestic life and repercussions on juvenile 
delinquency. A .Royal - Commission .: under 
Lord Morton of Henryton published a valuable 


Report in 1955 advocating a number of reforms. 


in the law of divorce, some major, some minor. 
Not the least of their recommendations were 
those: affecting the children of broken 
marriages : they insisted on the need for the 
courts to ensure the welfare of such children 
so far as it is humanly possible to mitigate 
the-inevitable disasters to them of-the failure 
of their parents’ marriages. You may be 
interested to know that I have introduced, 
or been concerned with, no less than six 
separate Acts of Parliament dealing with these 
matters directly or indirectly since 1957. ` 


e Another field which we have had to consider. 


carefully is that of Restrictive Practices and 
Monopolies. © The Common Law, through 
the mouths of great masters, had spoken. In 
the great Maxim-Nordenfelt case om Justice 
Bowen had said— | 
“that he could conceive of cases in which 
` a restraint of trade might as between the 
parties be reasonable, but yet might tend 
directly to injure the public, and that such 
- might be the case if it was calculated to 
- “create -a pernicious ` monopoly: in “arcs 
“gr English use.’ ~ À = = 
Lord Parker, the father” of the: present Lord 
Chief Justice, in the” Adelaide: Steamship: casé, 


` individual to the’ State. 


accepted this conception of pernicious mono- , 
poly as one calculated to enhance prices to 
-an unreasonable extent. In the Restrictive 
Trade Practices Act of 1956 we have tried an 
expedient based on our former Railway and 
Canal Commission: of setting up a special 
court which however is part of the Heeh Court, 
and from which there is an appeal in law to 
the Court of Appeal and House of Lords. 
It is presided over by a High Court Judge, 
who sits usually with one or more other Judges 
and with two or more lay members, that is 
to say persons who are not lawyers but who 
have special experience in finance, industry 
or public life. My colleague "Mr. Justice 
Devlin, as he then was, was selected to be the 
first President of this court, and it has been 
a happy choice, for already, under his wise 
and able guidance, the Restrictive Practices 
Court ‘has achieved ages prestige in 
our country. 

I should like to mention just two or three 
matters affecting what I believe to be one of 
the. most crucial -relationships in our modern 
societies, that is to say the relationship of the 
The state, after the 
scientific revolution of our time, must interfere 
more. with private rights in order to create 
nuclear installations, more universities. and 
technological colleges in .áddition to building 
houses, schools, hospitals, new roads, factories 
in areas of local unemployment caused by 
industrial changes, and many other necessities. 
This intervention by the State in the affairs 
of private individuals has enormously increased 
since. the war, and certainly since the. days 
of the later Lord Hewart’s famous protest in 
his book “The New. Despotism.” -A large 
number -of regulations affecting the lives and 
homes of citizens have: poured from the 
Government ; ‘all. manner of tribunals- outside 
the..ordinary courts: of law have been set up; 
and procedures have: been ` devised - which 
appear to many of us to be dangerously res» 
trictive of: the liberty. of fhe subject. - <- 
- To mitigate the -hapghness-of this-telations 
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«ship we have introduced various procedures 


resulting in what we call administrative law. 
and practice—a series of palliative discs between. 


the rigid vertebrae of bureaucratic machinery. 
In 1956 we set up a Committee under the 
chairmanship of Sir Oliver Franks to make 
a thorougff survey in this field. They reported 
in July, 1958, and, I am proud to say, we acted 
swiftly. In that year I introduced the Tribunals 
and Inquiries Act which set up a permanent 
independent Council to, watch over these 
administrative tribunals and procedures and 
report upon their working to Parliament. 
The Franks Committee laid down three 
essentials, which I think will find an echo in 
every lawyer’s heart: openness, fairness and 
impartiality. These are the qualities which 
should be insisted upon in the constitution 
and procedure by every administrative tribunal. 
On the other hand, the Franks Committee 
came to the conclusion that the administrative 
tribunal, if properly staffed and run, has an 
important part to play in the modern social 
scheme. You may not be surprised to hear 
that the responsibility for the Council on 
Tribunals has been laid by Parliament upon 
the Lord Chancellor. 

While I am talking of the individual and 
the State, I should-like in passing to mention 
a class of people with whom I am very closely 
concerned. I refer to the lay magistrates, 
who perform such important judicial functions 
in our country. It is sometimes a surprise 
to our friends to learn that no less that 97.5 per 
cent of all the criminal cases in England and 
Wales and, in addition an enormous body 
of domestic litigation, for example cases 
regarding husband and wife, guardianship 
of children and affiliation proceedings, are 
disposed of, not by professional Judges, but 
by unpaid lay magistrates. I cannot pay 
too high a tribute to the services rendered to 
our community by these men and women. 
There are some 16,000 magistrates, and they 
are all appointed by the Lord Chancellor on 
the advice of special cgmmittees set up in each 


of the Counties and big citics. I regard the 
selection of suitable men and women to sit 
on these magisterial benches as one of the 
most important parts of my function. For 
it is by these men and women that the generality 
of people in our country are judged. Their 
courts represent the forum in which the 
ordinary citizen comes up against the adminis- 
tration of the law, and the justices must 
therefore not only be of outstanding reputation, 
but cultivate judicial qualities, It is an 
essential quality of the common law that it 
must secure the co-operation in its work of ` 
the ordinary man who thereby becomes a 
bulwark of its support. 


1 have strayed for some time into the 
politico-social field. Before I conclude I want 
to return to the kind of law in which as lawyers 
our deep interest lies—I mean the reform of 
what I may call lawyers’ law. Sometimes the 
two converge—as in our reform of the law 
of murder which coincided with our attempt 
to reduce the cases of murder punishable by 
death to the minimum which we as a Govern- 
ment believed to be. compatible with the 
enforcement of law and order. In general 
we have two Law Reform Committees, one 
concerned mainly with civil, the other with 
criminal, law. These are a permanent body, 
consisting of selected Judges of the Superior 
Courts, Professors of law at the Universities 
and leading barristers and solicitors. The 
Lord Chancellor appoints these Committees 
—jointly with the Home Secretary in the case 
of the Criminal Law Revision Committee 
—and he refers to them special subjects for 
inquiry, for example, the law relating to 
contracts under seal, the law of perpetuities, 
the calculation of damages for personal 
injuries. I discuss likely subjects, which are 
suggested from various sources, judicial, 
academic or from practitioners themselves, ` 
with the Chairman of the Committee before 
I give it a specific reference. The Law Reform 
Committee usually, but by no means always, 
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recommends an alteration in the law. It is 
then the Lord Chancellor's duty, if he and 
his colleagues agree with’ the Committeé's 
recommendations, to embody them in a Bill 
and see it through Parliament. 

Anyone who takes as I have done “a 
longing, lingering look behind” must be deeply 
conscious of two things. The first is, as I 
have glready sought to indicate, how much 
he owes to others, in my case to my staff who 
æ combine ability and energy with a dedication 


to the law, to-my brother judges and. to the: 


L 


profession in practice and at the Universitics.. 
The. second is a great consciousness of what 
one has left undone or, in more hopeful mood, 
how much there is still to do. Nevertheless, 
I hope that it may also, demonstrate my strong 
belief that its law and legal system are not 
only the criteria of a nation’s civilidátion, but 
a social service contributing mightily to the 
comfort of its people. They must be at once 
the object of our reverence and our instrument 
to guarantee that progress is made in happiness 
and security. 


A Significant Aspect of Interpretation of Statutes 
< i ' By ` 


i | The Hon’ble Mr. Justice P. B. MUKHARJI | | 
I High Court, Calcutta’ | 


The Constitution raises problems of validity 
of a statute leading to a new theory of inter- 
pretation. If a statute is wholely invalid with 
reference to the Constitution then the Courts 
declare it bad and inoperative. But there 
is an intermediate stage where the statute is 
not found to be wholely unconstitutional and 
therefore invalid. The Courts may find that 
parts of a statute or parts of a section of such 
statute are unconstitutional and in that case 
the Courts now embark on the principle and 
practice of severability. The Courts investigate 
whether the unconstitutional parts of a statute 
could be severed without damaging the whole 
edifice of the statute. If they are of opinion 
that it can be done, then they only sever and 
delete the unconstitutional part or parts of 
the statute, and not the whole. In the absence 
of a better terminology, this can be described 
as the salvage theory of interpretation. 


The Courts have evolved certain general . 


principles to guide them in this venturesome 
task. It has been said that the real question 
is whether what remains is so inextricably 


bound up with the part declared invalid, that ° 


what remains cannot independently survive, 
or as it is sometimes put, whether on a fair 
review of the whole matter it can be assumed 
that the legislature would have enacted what 
survives without enacting the part: that 
is ultra vires at all. In other words, this may 
be called the combined principle of inextricable 
texture and the intention of the legislature. 
This principle is propounded by the Privy 
Council in Attorney General for Alberta vs. 
Attorney General foreCanada, 1947 A. C. 


1 
1 


505 at page 518. This principle was applied a, 
by the Supreme Court in the State of Bombay 
vs. Balsara, 1951 S. C. R. 682jand the results 
reached on the different sections of the Bombay 
Prohibition Act, 1949 which Was the subject 
matter before the Subreme Court were, 
invalidity of parts of certain sections and the 
entirety of certain other sections such as :— 

“(1) Section 12(c}—So far as it affects 

the possession of liquid medicinal 
and toilet preparations containing 
alcohol. 

(2) Section 12(d)—So a: as it affects 
the selling or buying of such medicinal 
and toilet containing; alcohol. 

(3) Section 13(b)—So far as it affects 
the consumption or use of such 
medicinal and toilet preparations 
containing alcohol. | 

(4) Section 23(a}—So fay as it prohibits 
the commendation o a intoxicant 
„or hemp. 

(5) Section 23(b)—in its entirety. 

(6) Section 24(1) (a)—So far as it pro- 
hibits the commendation of any 
intoxicant or hemp. 

(7) Section 136(1), in its entirety. 

(8) Section 136 (2) (b), (o), (e) and (f), 
in their entirety. | 

(9) The rest of the prohibitions of the 
Act were held to be valid.” 

The next principle that the Courts have 
evolved on this point is that where the question 
arises as to whether thë valid can be separated ` 
from the invalid parts, the ‘Courts should — 


decide the question on a consideration of the 
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entire provisions of the-Act. The next test 
that the Courts have applied is that there is 
no basis for the contention that the principle 
applies only when the legislature exceeds its 
powers as regards the subject matter of legisla- 
tion and not when it contravenes any constitu» 
‘tional prohibition. These two canons were 


expounded by the Supreme: Court: of India: 


in R. M. D. Chamarbaughwalla .vs. Union 
of Intlia, 1957 S. C. R. 930 dealing with the 
constitutional validity of sections 4 and 5 of 
the Prize Competition Act,. 1955 and Rules 
11 and 12:framed. under section 20 of the Act. 
„It will be seen therefore that four principles 
or tests are evolved by the Courts on this point. 
-The first is the principle of inextricable texture. 
The second is the intention of the legislature. 
The third is the consideration of the whole 
“Act and not merely the particular provision 
challenged. The fourth is that severability 
will be applied not only in cases of breach of 
constitutional prohibition. but also in cases 
of legislative incompetence under the con- 
stitution. a 
The whole doctrine of the severability of 
a statute and the principles by which the Courts 
guide themselves on this point travel-very much 
beyond the ‘old provisional role of the Courts 
of interpreting statutes. The orthodox and 
still very largely accepted theory is that Courts 
do not. and cannot legislate. They can only 


interpret the meaning of a statute or its. 


particular provisions. So long Courts and 
legislatures have zealously guarded these 
respective functions for themselves. No 
doubt by interpretation and by giving a 
meaning, the Courts have indirectly fulfilled 


the function of narrowing or enlarging the 
scope of statute or its provision. But being 
limited to ¿Only matters of interpretation of 


* words’ or sections ‘in statute, it has not been 


regarded as a legislative function of the Couits, 

But when Courts completely sever parts 
of a statute and declare them uncapstitutional 
and- invalid! then in fact and reality, they are 
making. a new Act. A statute is always to 
be regarded as a whole. Legislature is the 
authority to pass such a statute. When Courts, 
lame it by deleting portions thereof, it no longer 
remains the whole Act as such which the 
legislature thought fit to pass. It is therefore 
clear that the Courts have assumed a legislative 
function on. this doctrine of the severability 
of a statute. Though the Courts are still 
invoking.. the name of the intention of the 
legislature, they are nevertheless mutilating 
and transfoiming the statute by deleting their 
provisions. f 

The jústification of the Courts in adopting 


- this attitude is perhaps one based on inevita- 


bility. If a statutory part is unconstitutional, 
then there is no option for the Courts but to 
declare it invalid. But they are still struggling 
to maintain the rest of the statute if that is 


‘severable and valid. In other words, the 


Courts find themselves in this inescapable 
situation. Its merit lies in the fact that it does 
the least harm and takes the line of least. 
resistance.. It makes the best of a bad situation. 
This however should not blind us to the fact 
that severability of unconstitutional parts of 
a statute is an entirely new theory of interpre- 
tation on which the Courts have embarked 
to deal with the statutes under written constitu- 
tion. i 


a 


: | 
Industrial Adjudication and Bonus | 
| | 


By 


The Hon'ble Mr. Justice D. N. SINHA. | | 


High Court, Calcutta 


Many of you, after taking your Law degree 
will choose to practise in Industrial Courts, 
by which I mean Courts and Tribunals, 
' including the High: Courts and the Supreme 
Court, which deal with adjudications of 
industrial disputes. The law relating to the 
adjudication of industrial disputes is of recent 
origin so far as India is concerned. This is 
not unexpected, because, notwithstanding our 
long association with the British who are 
themselves a highly industrialised nation, 


India has continued to be in the main, an” 


agricultural country, extremely backward in 
any kind of industrial development. However, 
in this fast-moving world, such a state of things 
could not endure long. In this age of science, 
a vast country like India could not lag behind 
for ever in industrial development. 
independence, we are fast developing our 
industrial potentiality and it has become 
necessary to define and adjust the legal relation- 
ship between the employer and the employ- 
ed, in industrial undertakings. To fix the 
incidences of this relationship, it was necessary 
to enunciate the law that should govern the 
same. In 1947, was. passed the Industrial 
Disputes Act, being Act XIV of 1947, which 
is a Central Act, and is an Act to make pro- 
visions for the investigation and settlement 
of industrial disputes, and for certain other 
purposes. This was followed by the Industrial 
Disputes (Appellate Tribunal) Act 1950 being 
Act XLVIT of 1950. This latter statute, dealt 
with appeals from awards passed under the 
Industrial Disputes Act, 1947, and has since 
been repealed. Apart from these two statutes 


After’ 


which purport to deal with the adjudication 
of industrial disputes, there are a number of» 
statutes which come within. the purview of 
labour legislation, e.g. the Factories Act, the 
Minimum Wages Act, etc. | Those of you 
who will practise in Courts dealing with 
industrial disputes, will have to inform your- 
selves of such legislation, and acquire profi- 
ciency therein. Coming back tto the Industrial 
Disputes Act, 1947 the nature of such a legisla- 
tion must be clearly understood. The object 
to be achieved by all labour laws, whether 


substantive or procedural, is to ensure 


Industrial harmony’ 1.e., a law which would 


be productive of a contented Body of workmen 
on the one hand, and a body of employers 
on the other, who would not be thrown out 
of business by unreasonable demands or 
unseemingly conduct on the part of its 
employees. It has to be remembered that 
in all industrial undertakings! the motivating 
force is the earning of profit, Or as it has been 


called—““the profit motive.” The only excep- 


tion is perhaps in industries carried on, in what . 


has been described as, the fpublic sector.” 
But even there, it is always unedifying to hear, 
as we often do, that such an industry is running 
at a loss, because in such a case, we as citizens 
have to foot the bill. However, the word 
“profit,” is not one which can be easily defined 
or understood. There was an age when the 
State invariably practised the doctrine of 
laissez-faire, which meant, [the giving of 
unlimited scope to the employer, which resulted 
in exploitation of workmen and the earnings 
of unlimited profit at their expense. On the 


|| 
| 


. employed was based on common law or nojmal. 


P 


of Master and Servant. 
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other hand, there was no remedy when labour 


‘grouped together and paralysed an industry 
by strikes or other. means, to enforce demands 


which -were not always reasonable’ or within 
the power of the employer to grant. The 
relationship between the employer and the 


legislation e.g., the Contract Act or the Law 
Under. the Contract 
Act, in employer could enter into any terms 
of employment with his workmen, provided 
that such terms did not contravene any existing 
law. It is obvious that in most cases he was 
in.a position to dictate the terms which were. 
favourable to himself. The law of Master 
and Servant was also no better, For example, 
almost the only limitation upon the Master 
in getting rid of the services of his servant, 
unless otherwise stipulated in the contract of 
employment, “was to give him reasonable 
notice. -It is easy to see that. this created 


hardship in many cases, while to have a body 


of workmen in an industry who are absolutely 


irremovable for all times, is a tremendous 


drag upon any industry, and creates an atmos- 
phere in - which no industry can thrive., It 
is in order to adjust these various problems 
that laws had to' be promulgated, controlling 


the relationship between- the employer and 


the employed and to provide for industrial 


Association v. The Industrial Tribunal, Bombay, 
°A. I. R. (1949) F. C; HI Mahajan J., said as ` 
follows — , 

: «Adjudication does not, in our opinion, 
. «mean adjudication: according to the strict 
I law .of Master and Servant. The award 
of the “Tribunal may contain -provisions 
for settlement of á dispute which no Court 
could order if it was bound by the ordinary . 


t 


law, but, the Tribunal is not fettered in any . 


way by these limitations: In volume I 
. of “Labour Disputes and Collective 
` Bargaining” by Ludwig Teller, it is said 
-at page’ 536 that an industrial arbitration 


may involve the extension of an existing” 


2 


agreement or the making of a new one, 
. or in general the creation of new obligations ` 
or modification .of old ones, while 
commercial. arbitration generally concerns 
itself with interpretation of existing obliga- 
tion and dispute relating to existing agree- 
ments. In our opinion; it ig a true 
statement about the function of an 

Industrial Tribunal in labour disputes.” 

In that particular case, the point that arose 
was whether an Industrial Tribunal could 
order the reinstatement of dismissed employees. 
It was held that such a thing was possible, 
and there was nothing extraordinary in such 
restoration being ordered when considered 
necessary, in the interests of a peaceful settle- 
ment of industrial disputes. It is in this back- 


ground that we must understand the expression 


adjudications. In Western India Automobile . 


`Y 


“industry” or the expression “industrial 
dispute.” In D. N. Banerji v. P. R. Mukherjee 
A. I. R. (1953) S. C. 58 at page 60, -Ayyar J., 
said as follows :— 


“Tt is, therefore, incumbent on -us to 
ascertain -what the statute means by 
“industry” and “industrial dispute”, 


leaving aside the original meaning attributed 
to the words in a simpler state of society, 
when we had only one employer perhaps, 
doing a particular trade or carrying on 
a particular business with the help of his 
own tools, material and skill and employing 
a few -workmen in the process of produc- 
tion or manufacture, and when such disputes 
that occurred did not go bebind individual 
levels into acute fights between rival organi- 
sations of workmen and employers, and 
when” large scale strikes and lock-outs 
throwing society into chaos and confusion 
were practically unknown. Legislation 
had to keep pace with the march of times 
and to provide for new situations. Social 
evolution is a. process of constant growth, 
and ‘the State cannot afford to stand still 
` without taking adequate measures by means 


_? of legislation to solve, large and momentous 


problems that arise in the industrial field 
Rha ; 


wat © 


w 
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. from day to “day: almost eee When 
our Act came to be passed, labour disputes 
had already assumed big proportions, and 
there were clashes between workmen and 
employers in several instances. We can 
assume therefore that it was to meet such 

a situation that the Act was enacted - :and 

it. Is consequently necessary to ‘give the 

_terms employed in the Act referring to such 

_disputes--as wide an import ‘as reasonably 
possible.” 

It- is, of -course, posible within the short 
limits of. this article-to explain in detail the 
Industrial Disputes"Act. I will only tell you 
of its scheme. Chapter I of the Act contains 
the definitions, which are all-important because 
they import into the subject-matter of indus- 
trial law, certain ideas which are not only new, 
but which resulted from the rapidly changing 
concept of the relationship- between .the 
employer and his workmen.- For example, 
the words “industrial dispute” have given rise 
to a great deal of trouble. A familiar question 
is as to whether the discharge or dismissal 
of a.single workman is an industrial dispute 
or not. It has. now been well-established 
that an industrial dispute -involves the basic 
concept of collective bargaining. In News- 
papers -Ltd v. The Industrial Tribunal, U. P. 
and Ors. A. I. R. (1957) S. C. 532 it was held 
that a dispute between an individual workman 
and an employer, is not an indistrial dispute 
per se, but would become an industrial dispute 
only when the workmen as a body or a con- 
siderable section of them, make a common 
cause with the individual workman. Chapter II 


_ of the said Act provides for the functioning 


of the Works Committee and the Boards of 
Conciliation. The idea is, that before a matter 
is referred for adjudication, an attempt should 
be made to settle the matter between the con- 
tending parties. As the object of the Act is 
to achieve “industrial harmony” it-is easy 
to see that this is a most important aspect of 
the law. Thereafter, we have provisions for 
constituting Courts- of Inquiry and Industrial 


` Tribunals. 


.33 and 33A are of great importance. 
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These bodies have. varied from 
time to time, and important alterations have 
been made by amending the provisions of the 
Act from ‘time to time, Chapter III contains 
section 10, under which the appropriate 
Government concerned, is authorised to make 
orders referring industrial disputes to Boards, - 
Courts or Tribunals. This section is of prime 
importance, because it is more or less the 
starting point of an industrial adjudication. 
This provision of law was challenged as being 
ultra. vires of Articles 14 and 19 of -the Con- 
stitution. It has now been held by the Supreme 
Court in Niemla Textile Finishing Mills Ltd. 
v. The 2nd Punjab Tribunal A. I. R. (1957) 
S. C. 329 that section 10 of the Industrial 
Disputes Act, 1947 is not violative of the 
fundamental rights guaranteed under Articles 
14 and 19(1) (f) (g) of the Constitution. 
Chapter IV lays down the procedure, -powers 
and duties of the authorities constituted under 
the said Act. For example, it defines the 
procedure and powers of conciliation officers, 
Boards, Courts and Tribunals and indicates 
how reports should be made or awards 
published, and the persons on whom they are 
binding, and the period of their operation. 
Chapter V deals with. strikes and lock-outs. 
In the context of what I have stated above, 
it is obvious tbat the control of strikes and 
lock-outs or the prevention of illegal strikes 
and lock-outs, is an extremely important feature 
of any law promulgated for the purpose of 
ensuring industrial harmony. Chapter VA 

deals with lay-off and retrenchment. The 
retrenchment of workmen has always been 
a very vexed question. This question has 
been dealt with in a number of reported’ 
decisions of the Supreme Court, and of the 
High Courts, and is of vital importance to 
workmen. Chapter VI deals with penalties, 
and the penultimate Chapter VII contains 
miscellaneous proceedings of which sections 
Section 
33 deals with the question as to whether during 
the pendency of any conciliation proceedings 


_ 
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or proceedings before an Industrial Tribunal, 
jn respect of any industrial dispute, an 
employer can. alter. the terms of appointment 
or discharge or punish a workman. . 

it is easy to see that the subject of industrial 
adjudication contains a variety of problems, 
some of which are of- great complexity. In 
this article I wish to refer to, a subject, which 
is considered to be a matter of very great 
imporfánce, both from the point of view of 
pie employer as well'as the employee. It is 
* the question of payment of bonus. What is 
“bonus” has been explained by Bhagwati J; 
in Muir Mills Lid. v. Suti Mill Mazdoor Union 
(1955) S. C. 170. The dictionary meaning 
of “bonus” is a boon or gift, over and above 
what is normally due as remuneration ; some- 
thing given as addition to what is ordinarily 
received by, or strictly due to, the recipient. 


Primarily, -it carries. the idea of ‘something 


which may or may. not be. paid, «depending 
on varying circumstances, and implies a benefit 
accruing to the person who offers it and an 
Inducement to the offeree. It is.in the nature 


of a boon, gift or gratuity generally described . 


as an “ex gratia” payment. The word “bonus” 
has, however, acquired a secondary meaning 
in the sphere of industrial relations. It is 
classified amongst the methods of wage 
payment: It is frequently. offered as a means 
of securing continuous service of an employee, 
which enhances his efficiency in: the commis-. 
‘sion of his duty and enlarges his loyalty to the 
employer. But the employees’s acceptance of 
the offer by performing: the things called for 
by the offer may bind the employer to pay 
the bonus, which initially may have been a 
` matter of discretion. `. 

The principles underlying the . stini of 
bonus in this country, was discussed by a Full 
Bench of the Labour Appellate Tribunal, in 
The Mill. Owners’ Association, Bombay v. The 
Rashtriya Mill. Mazdoor Sangh, Bombay (1950) 
2 Lab. L. J. 1247.. This -Full Bench-of the 
Appellate “Tribunal evolved a formula for the 


payment ‘of bonus: baséd on profits, which 


~ 





18 referred to as the 


given by Lord Birkenhead in Sutton vs. 
Attorney_General (1923) 39 T. L. R. 294. “It 
differs from wages, in that it does not rest on 
contract, but still payments for oo ‘are 


made, . because legally digerbite which the 
parties do not cor ia in- 
definitely. 5 ZS a N. ' gi š 

as both labours 

earnings of thé 





that labour shot l 
was -a surplus a QUES mias obs 
meeting the prior or neë8888eyaepafees, 
I proceed further, it is necessary to set out a 
list ofthe kinds of bonus, the payment of = 


have been recognised by the eat ts ie 
country. 


(1) Bonus by way of lUViMg 210 

(2) Profit bonus. 

(3) Bonus as an implied term of employ- 

» ` ment or-condition of service. 

` (4) Puja bonus. 
(5) Customary or traditional bonus. 
(6) ‘Incentive bonus. 

(7) Production bonus. 

Item No. 2, namely profit bonus, may be 
termed as the ordinary or normal kind of bonus 
which is paid to workmen. The leading case 
on the subject is the Full Bench case of the 
Appellate Tribunal which.has already been 
mentioned above. The underlying idea is, 
that both capital and labour contribute to the 
earnings of profit and must share it. The 
pre-condition, therefore, is that the industry 
concerned must have an “available surplus’, 
which is normally known as “profit”. How 
this available. surplus is to be calculated, has 
been laid down by the “Full Bench Formula.” 
It is strange that having laid down the basic 


“Before 


principles, the Appellate Tribunal itself should- 


depart from it, and had to be overruled by the 
Surpreme Court in Muir Mills Ltd. y. Suti 
Mill Mazdoor Union A. I. R. (1955) $. C. 170, 
In that case, the particular industry concerned, 
suffered’ a trading loss, principally by reason 


rs 
Dbe euro ooo 5... 11 a 
= e 
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The Tribunal adopted the fo Owing efinition — 


w 
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. of strikes and acts of indiscipline indulged in 
by the workers themselves. The Appellate 
Tribunal granted them the bonus on ground 
of social justice. This was reversed by the 
Supreme Court. Bhagwati J. laid down that 
there were two conditions which must be satis- 
fied before a payment for. bonus could be justi- 
fied and they were—(1) when wages fell short 
of the living standard ; and (2) the industry 
made huge profits part. of which were due to 
contribution which the workmen made in in- 
creasing production. The payment for bonus 
becomes an industrial claim when either one 
or both these conditions are satisfied. But 
if in any particular year, the working of the 


industry concerned has resulted in a loss, there ; 


is no basis nor justification for the payment of 
bonus. In Lipton Ltd. v. Their employees 
A. I. R. (1959) S. C. 676 at 682 S. K. Das J., has 
explained how bonus was a temporary and 
partially filling-up of the gap that exists between 
living wages and the actual wages paid. Where 
the goal of living wages has been attained, 
bonus is a mere cash incentive to greater effi- 
ciency and production. But where an industry 
has no capacity to pay a living wage, the pay- 
ment of bonus may be looked upon as a tem- 
porary satisfaction, wholly or in part, of the 
demands of the employees. The case of pay- 
ment of bonus on- the first heading, is based 
upon the fact that no industry can be permitted 
to be carried on while its workmen are put on 
a starva'ion wage. However, disputes on this 
account are rare and do not often fall to be 
considered. No one seems to have argued at 
any time that an industry should be carried 
on by starving its workmen. Coming back to 
item No. 2, which-is the most important of the 
items, I have already stated that the method 
of calculation has been laid down by the “Full 
Bench Formula.’ 
to explain: this formula a little. We have seen 
that bonus on this heading is linked to ‘the 
available surplus. But then, how to calculate 
the. ‘available surplus? ? The - subject-matter 
of the two: p uppeal befare the Appellate Tribunal 


It will be necessary. here. 


was in respect of a claim for bonus by the wọrk- 


men, for.the year 1949 wbich gave rise to an 
industrial dispute between the Mills Owners’ 
Association, Bombay representing 59 mèmber 
mills and the employees of those mills.. The 
Industrial Court awarded 1/6th of the basic 
earning as bonus to employees, whether per- 
manent or temporary, subject to certain condi- 
tions, of.55 mills but absolved 4 mills from the 
liability to pay profit bonus on the groufid that 
three of the mills had incurred loss and one, 
had been destroyed by fire and remained closed `* 
for the whole year. From this, an appeal was 
preferred to the Appellate Tribunal. The 
first thing that the Appellate Tribunal held was 
that where there was profit, payment of. bonus 
could no longer be regarded as an ex-gratia 
payment. It is absolutely a. matter of right; 
and if resisted, gives rise to an industrial dis- 
pute. It also confirmed the principle that where 
wages were below the living standard, a claim 
for bonus was admissible. Apart from that, ' 
a profit bonus is dependent on the available 
surplus. The following is the method laid down 
by the “Full Bench Formula” for calculation 
of bonus :— 

(1) Calculate ne gross profit. 

(2) Provision to be made for deprecia- 

tion. 

(3) Creation of a reserve for rehabilita- 
tion, replacement ¡and modernisa- 
tion of plant machinery etc. 

A return to be provided on the paid- * 
-up capital, normally at 6 per cent. 

A return on the working capital at 
a lesser rate than..a return on the 
paid-up capital. 

After deducting the prior charges, 
the balance to: be divided amongst 
the industry and the workmen. 

I shall now explain these items as delineated 
by the Full Bench and the Supreme Court. 
So far as gross profits are concerned, they arë 
calculated principally ‘after deducting wages 
and. dearness allowance of: the employees. 
Depreciation is a well-known item of deduction: 


(4) 
(5) 


(6) 
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and is.allowed under the Income Tax Act. It 
was pointed out, however, that investment, 
necessarily implies the legitimate expansion of 


the investor to secure a recurring return on the ` 


money invested by him in an industrial under- 
taking. It is essential that the plant and machi- 
nery should be kept continuously in good work- 
ing orderforthe purpose of ensuring that return, 
“and. such. maintenance would also be to the 
advarflage of the employer, for the better the 
machinery, the larger is the earning, and better 
is the chance of securing a good bonus. There- 
fore, an' important deduction would be the 
amount of money that would be necessary for 
rehabilitation, replacement and modernisation 
of the plant machinery etc. Depreciation as 
allowed by the Income:Tax authorities is only 
a percentage of the written-down value. The 
_ fund set” apart yearly for depreciation, and 
designated under that. heading, would not be 
sufficient for this purpose, and'an extra amount 
would be necessary to be kept as reserve. This 
explains the item No. 3. Next we come to the 
question of interest payable on paid-up capital. 
There can be no dispute upon the point that the 


paid-up capital is entitled to a fair return. It” 


has been laid down that 6 per cent would be a 
fair return on paid-up capital. It may however 
be shown that a higher rate should be allowed. 
Next we come to the interest payable on money 
employed as working .capital. .The principle 


e behind this is as follows : If the employer has_ 


to borrow money from outside sources, then hie 
will probably have to do it at a higher rate of 
interest than if the reserves are used as working 
capital.. The payment of higher interest to 
‘outsiders would necessarily reduce the gross 
profit. Therefore, the employment of reserves 
as working -capital is beneficial to employees. 
The return, however, can not be the same as 
in.the case of paid-up capital, because the latter 
runs g double risk viz., (1) trade risk and .(2) 
risks - incidental: to trade cycles, whereas the 
reserve. employed as working-capital is- subject 


to smaller. risks, being more liquid. than -fixed 


capital, ` The .fair -return, therefore, under the 


13 
Full Bench Formula is 4 per cent. But subsc- 
quently, the Surpreme Court has decided that’ 
the rate will depend on the facts of each.case. 
One of the problems that has arisen- very 
often is as to how calculations are to be made 
of the gross profit, depreciation etc. In Kapoor 
& Co. v. The workmen of Kapoor & Co. A. L. R. 
(1959) S. C. 1317 it was laid down that the 
amount of gross profit taken from the profit- 
and-loss account should, as a general rule, 
be accepted without submitting the statement 
to a close scrutiny, except where it appears 
that entries have been made on the debit side 
deliberately and malafide, to reduce the amount 
of gross profit. On the other hand, in Petland 
Turkey Red Dye Works Co., Ltd. v. Dyes and 
Chemical Workers’ Union and others A. 1, R. 
(1960) S. C. 1006 it was held that a mere state- 
ment in the balance-sheet that the entire sum 
in the depreciation fund was used. as working 
capital was not conclusive. The mere fact 
that a statement is made in the balance-sheet 
does not prove that the statement is correct. 
For that purpose, there should be evidence 
available. In other words, what portion of 
the reserve was actually used as the working 
capital, is a question of fact, to be decided 
on evidence, upon. which question the balance- 
sheet is an important piece of evidence but 
not conclusive. Such evidence may be given 
on affidavit or otherwise, after giving an oppor- 
tunity to the workmen to, contest the correctness 
of such. evidence by cross-examination. See, 
The. Management of Trichinopoly Mills Ltd. 
v. National Cotton Textile & Mills Workers 
Union A. I. R. (1960) S. C. 1003. In, The 
management of the . Kadaneri Estate v. Its 
workmen and anr A. I. R. (1960) S. C. 723 it 
was held that where a balance-sheet is filed 
by giving a broad picture of the financial state. 
of the employer. during the relevant year and 
the schedule showed the particulars of the 
rehabilitation amounts to be provided and also 


‘the extent of the capital employed and the 


rate of interest payable thereon, and no objec- 
tion was raised in respect of these items by. 
$e 
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the workmen, the figures in the balance-sheet 
‘should be accepted. 

The Full Bench Formula should be followed 
by Tribunals without attempting to revise 
it, but the formula is elastic enough to meet 
reasonable claims of industry and labour in 
any shape orform. In this sense, it is necessary 
to treat the formula as elastic and not rigid, 
in working out detailed calculations. See 
Associated. Cement Co. Ltd v. Their workmen 
(1959) S. C. 967. An income to which labour 
has contributed nothing, can not be taken 
into account. See Tata Oil Mills Co. Ltd v. 
Its workmen A. I. R. (1959) S. C. 1065. Under 
section 10(2) (XV) of the Income Tax Act, 
certain amounts are allowed on the heading 
of “‘commercial necessity”. Strictly speaking, 
there is no provision in the Industrial Disputes 
Act to make it compulsory to make this 
allowance, but such allowances should be 
made although the tests laid down in the Indian 
Income Tax Act need not be strictly applied. 
The Industrial Tribunal should not substitute 
its own judgment as to what was or was not 
commercially justified, in the place of the 
judgment exercised by the company. See 
‘Crompton Parkinson (Works) (Private) Ltd. 
v. Its workmen A. Y, R. (1959) S. C. 1089. In 
calculating the available surplus, the refund 
of excess profits tax paid in the past, or loss 
of previous years carried forward but written 
off in the accounting year, as also any pro- 
vision that may have to be made to meet future 
liabilities, e.g., redemption of debenture stock, 
or provision for provident fund "and gratuity 
and. other benefits, however, necessary they 
may be, cannot be included as prior charges 
for the purpose of calculating the available 
surplus. See Indian Hume Pipe Co., Ltd. v. 
Their workmen A. I, R. (1959) S. C. 1081. 
Amounts’ of irrecoverable debts should be 
excluded in determining gross profit. But 
< the creation of a reserve solely for the purpose 
of meeting any possible losses on account of 
bad and irrecoverable debts can not be allowed. 
See Textile Máchinery. Corporation Ltd. v. 


. be allowable under the Income Tax Act. 


Their workmen A. I. R. (1960) S. C. 1025, So 
far as depreciation is concerned, only normal 
depreciation is allowable, but not initial or 
additional depreciation, although they. may 
See 
Sree Meenakshi. Mills Ltd v. Their workmen 
A. I. R. (1958) S. C. 153. Depreciation, as 
a prior charge should only be the notional 
normal depreciation. See Anil Starch Pro- 
ducts’ Lid. v. Chemical Workers’ Unio and 
others A. I. R. (1960) 8. C. 1346. So far as 
rehabilitation is concerned the onus of proof 
is on the employer. He has to prove the price 
of the plant and machinery, its. age, the period 
during which it requires replacement etc. See 
Associated Cement Co, Ltd and ors. v. Their 
workmen A. I. R. (1959) S. C. 967. Roughly 
speaking, to sustain a claim for replacement 
the following must be established by evidence : 
(a) The age of the machinery. 
(b) The period during which the. Keplas 
ment is “required. l | 
. (c) The cost of replacement.. 

(dj Amounts standing in the depreciation 

and reserve fund. 

(e) To what extent funds at the disposal 
of the company would meet the cost 
of replacement. _ 

The method .of calculation has roughly ` 
been indicated as follows: First take the 
original cost, and then multiply it by an appro- 
priate multiplier, ordinarily 2.7, for the purpose 
of .ascertaining the replacement value of 
machinery, building and plant. From: the 
amount thus obtained, 5 per cent of the original 
value is.to be deducted as break-down value. 
The balance is treated as sufficient to complete 
replacement of machinery and building. Then 
the amount in hand under the heading of depre- 
ciation, general reserve and rehabilitation have 
to be totalled and this total has to be deducted 
from the aforesaid amount, which is required 
to complete replacement of machinery and 
buildings. It is the balance thus drawn, that 
has to be spread over a number of years, 
ordinarily. 15, for the purpose of rehabilitation: 
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In other words, the balance has to- be divided 
by 15 and the amount thus determined is to 
be treated as prior charge under the heading 
of rehabilitation for the relevant year. See 
Trichinopoly Mills Ltd., Ramjeenagar v. National 
Cotton . Mills Workers’ Union, Ramjeenagar 
(1953) 2 L. L. J. 361. The claim under rehabi- 
litation would. not only include plant and 
machinery but also buildings. Associated 
Cemeñt .Lid v. Their workmen A, I. R. (1959) 
S. C. 967, The probable cost of rehabilitation 
is always reached by adopting a suitable 


multiplier. This multiplier is based on the ` 


ratio between the cost price of the plant -and 
. machinery and the probable price which may 
have to be paid for its rehabilitation, replace- 
ment or modernisation. In deciding- the 
question of claim for rehabilitation, the formula 
laid down by the Supreme Court in Associated 
-Cement Ltd.-v. Their workmen A. I. R. (1959) 
S. C. 967-should be followed. -For the purpose 
of the Full Bench Formula, income tax-payable 
has to be deducted from the figures worked 
out according to the formula and it is immaterial 
what the actual income tax paid is. For 
example, under the Income Tax Act, an assessee 
may not be liable `to- pay-tax because of loss 
in the previous -years, but in the application 
of the Full Bench Formula, the employer is 
entitled to deduct this as a prior charge. See 
Bharat Barrel and Drum Manufacturing Co., 

Private Ltd. v. Gobind -Gopal Waghmare and 
others A. I.-R. (1960) S; C. 873. No inflexible 
rule- can possibly be laid down as regards -the 
proportion of distribution :of the available 
surplus. 
other- factor, distribution should be -such as 
to leave to the employer and the industry on 
the one hand, and the workmen on the other, 
-approximately equal «benefits. 


S. C. 1323: : 

We have so long bên talking about prot 
- bonus, which is linked to the available surplus. 
In other words, if there is no profit there is 


no question of the payment of bonus, Bonus” 


However, in the- absence of any. 


See -Rajendra ` 
Mills- Lid v. Their ‘workmen a IR. (1960) 


may, however, be payable as a term of employ- . 
ment or condition of service. Where it is 
express, there is of course, nothing further 
to say. It is however, very rare to find such 
a term existing as an express term of employ- 
ment. The following circumstances have been 
laid down as material for inferring dn implied 
agreement :— | 


qo 
(2) 


The payment must be unbroken ; 


It must be for a. sufficiently long 
period ; and ` 
- The circumstances in which the 
- payment was made should be such 
- as to exclude the possibility that it 
was- paid out of bounty. 


See Mahalaxmi Cotton Mills Ltd. v. Mahalaxmi 
Cotton Mills Workers’ Union (1952) 2 L. L. J, 
635. Ispahani Ltd. v. Ispahani Employees’ 
Union A. I. R. (1959) S. C. 1147. Where, 
every time the payment was made it was made 
clear that it was an ex-gratia payment, it cannot 


- be an implied condition of service. B. N. 


Elias & Co. Ltd., Employees’ Union & Ors. v. 
B. N. Elias & Co. Ltd and Ors A. 1. R. (1960) 
S. C. 886. Puja is a special festival of particular 
importance in Bengal; and it has become usual 
that emplọyers should pay puja bonus to meet 
special puja expenses. Such a bonus paid 
in Bengal is of two kinds namely, (1) where 
it is. paid as an implied term of employment 
and (2) where it is paid as a customary and 
traditional payment. Where it is claimed as 
a customary or traditional bonus, the tests 
are more stringent. In such a case, the 
following are the paris that should be con- 


' sidered : — 


: (1) Whether the payment has Been made 
over an unbroken series of years ; 

(2) Whether it has been made for a suffi- 
< ciently long period. A longer period 

"is necessary to justify a traditional 
or customary puja bonus, than where 
it is based on an implied term of 
employment ; æ 


-a 
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(3) It must nòt be linked with the earning 
of profit, so that it would be necessary 


to show payments in’ years of loss ;. 


(4) The payment must have been made 
at a uniform rate throughout, to justify 
an inference that the-payment at such 
rate has become customary or tradi- 
tional. In the case of bonus which 
is merely an implied teim of employ- 
ment, the payment need not be uniform, 

` and an Industrial Tribunal would be 
justified in deciding what should be 
a reasonable quantum, taking into 
account the varying payments made 


in previous years. See Grahams 
Trading Co. (India) Ltd. v. Their work- 
men A.J. R. (1959 S. C. 1151. Ispahani 


Ltd v. Ispahani Employees’ Union A. 1. R. (1959) 
S. C. 1147. Bonus paid as customary bonus 
connected with puja or with some important 
festival, must not be mixed up with customary 
or traditional bonus unconnected with any 
festival. B. N. Elias &Co., Ltd. Employees’ 
Union & Ors. v. B. N. Elias & Co. Ltd and ors 
A. I. R. (1960) S. C. 886. 

Incentive or production bonus, is a payment 
made in addition to wages. In effect, it is 
an incentive to higber production. ‘There 
are various plans prevalent in other countries 
for. this purpose, known as incentive Wage 
plans, worked out on various bases, for 
example, Halsey Premium Plan, Bedáux Point 
Premium Plan, Haynes Manit System and 
Emerson: Efficiency Bonus Plan. Whatever 
may be the nature of the plan, the payment 
in effect is an extra emolument for extra effort 
put in by the workmen, over the standard 
that may be fixed. The extra payment depends 
not on extra profits but on extra production. 
Titaghar Paper Mills Co. Ltd v. Its workmen 


A. L R. (1959) S. C. 1095. This kind-of bonus ` 
- by your expert knowledge- and at the same 
The payment 


is entirely different from profit bonus calculated 
under the Full Bench Formula. 


categories of workers. 


of incentive or production bonus, is originally 
a matter of discretion on the part of the 
employer, but once it. has been initiated, a 
right is created in the employee and its stoppage 
may lead to an industrial dispute. Titaghar 
Paper Mills v. Its workmen:A. I. R. (1959) 
S. C: 1095. Where in other comparable 
concerns, incentive bonus is being paid to the 
clerical and subordinate staff, and where a 
particular industry has already a schefne for 


-paymént of such bonus to one kind of workers, 


the Tribunal can extend the same to the other ® 
See' the above case 
and also Burn & Co. v. Their workmen A. I. R. 
(1960) S.. C. 585. 

These are the various headings on which 
bonus have been claimed and paid in this 
country. As the industrial age develops, there 
is no doubt that other kinds of bonus will 


arise and be paid. The more complex the 


industry, and the more intricate its management, 
the more complicated is the arithmetic involved 
in the calculation of bonus. Naturally, it 
all depends on the facts of each case. It is, 
however, of great assistance to be able to apply 
formulae like the Full Bench Formula or the 
formula laid down in the Associated Cement 
Co.’s case by the Supreme Court, as stated 
above. At least, some of the oft-recurring 
problems are easily answered. The usual 
mistake that is.committed by the Tribunals 
in making calculations is to ignore, or be 
ignorant of, these tests, which have been laid 
down after a great deal of pains-taking research. 
As matters stand now, the calculation of bonus 
is no longer the task of a layman, but of experts, 
and it would increasingly be so as time passes 
and the case-law on the subject multiplies. 
It is, therefore, a fruitful field, in which -you 
can contribute to the solution of problems ` 


time gain much kudos. 


- The Lawyer 


“The Hon'ble Mr. Justice B. N. BANERJER 


: His Ethics, Learning And Nobility 


: By" 


High Court, Calcutta. 


Lawyers are all atonce the most respected 


and the most abused members of the society. | 


They are respected because of their reputed 


ability effectively to plead the cause of the 


humble and the oppressed and also because 
of their capacity to champion a right. They 
are abused because of their mercenary character 
and «also because of the common prejudice 


that in supporting a cause lawyers are either 


insincere or dishonest. - = 2 
. In his article on.*The Ethics of Advocacy”, 
Lord Macmillan refers to St. Ives of Brittany 
and to the mixed feeling with which the name 
even of that great “Advocate of the poor” 
is held by the people, as illustrative of one 
aspect of this prejudice :— - - - 
“But the records of “The Advocate of the 
poor,’ as he was called, appear to have 
been such as amply to justify his place in 
the Saints’. Calendar, for no one has ever 
- been credited with more zeal in pleading 
- the cause of the humble and oppressed, 


and he left behind him a tradition of bene- 
ficence ane L ua which lives to- this - 


day. ~ š = 
Yet even in the case of -this japan 


represented with a cat beside him as his 
.symbol, for the reason, as Mr. Baring-Gould 
tells us in his Lives of the Saints, that the 
cat is regarded ‘as in some sort symbolising 
a lawyer who watches for his pray, darts 
on.it at the proper moment with alacrity, 
and. when he has. got his victim delights 
to play with him, but never lets him escape 
from. his clutches.” 

But prejudice is a mist, which,. in our journey 


‘ian -the world, often dims the brightest 


and obscures the -best of all the good and 
glorious objects that meet us in our way. 
Ignorance is less remote from. the truth than 
prejudice, -because the prejudiced man does 
not ¿o much hold opinions as his opinions 
hold him. 
Great men have protested against prejudices 
concerning legal profession but. none is too 
wise to be mistaken and few are so wise as to 
acknowledge and correct their mistakes, espe- 
cially the- mistakes of prejudice. 
BOSWELL Once asked Johnson, “But what 
do you think of supporting a 
-- cause which you know to be 
bad ? 


T 





Saint,- the popular- prejudice .against his JOHNSON.: Sir, you do not know it to be 

-- profession was- only grudgingly -overcome, ; - good or bad till the judge deter- 

and at his yearly festival the people still _mines it, You are to state facts 

“sing this refrain : ES e clearly ; so that your thinking, or 

* s w 4 a a % what you call knowing, a cause. 

which 1 may. freely -render : to be bad must be from reasoning, 

An advocate but not a.-thief, - . must be from supposing your 

A thing wellnigh beyond belief. ‘arguments to be weak and in- 

In pictorial art, too, the Saint is commonly ` - conclusive. But, Sir, that is not 
(1) Jurisprudence in Action (Baker, Voorhis & Co.); p. 303, ë 


3 
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‘enough. An re which 
does not convince yourself may 
convince the judge to whom you 
urge it; and if it does convince 
him, why then, Sir, you are 
wrong and he is right. It is 
. his business to judge; and you 
are not to be confident in your 
opinion that a cause is bad, but 
to say all you can for your client, 
and then hear the judge’s opinion. 
BOSWELL : But, Sir, does not affecting a 
. warmth when you have no 
warmth, and appearing to be 
clearly of one opinion when you 
are in reality of another opinion, 
does not such dissimulation 
impair one’s honesty ? Is there 
not some danger that a lawyer 
may. put on the same mask in 
, common life in the intercourse 
with his friends ? 
JOHNSON.: 
_you are paid for affecting warmth 
for your client, and it is therefore 
_ properly no dissimulation: the 
moment you come from the 
Bar you resume your usual 
.. behaviour. Sir, a man will no 
more carry the artfice of the 
Bar into the common intercourse 
of society than a man who is 
paid for tumbling upon his hands 
will continue to tumble upon 
his hands when he should walk 
upon his feet.” - 
The, defence put forward by Johnson is 
a good defence in so far as it goes but is not 
beyond criticism. To take up Johnson's 
attitude in defence of the role played by lawyers 
- may end in succumbing to Swift’s trenchant 
criticism of the Bar as “a society of men bred 
up from their youth in the art of proving by 
words, multiplied for the purpose, that white 
is black and black is white, according as they 


are paid. 
a 


Why, no, Sir. Everbody knows. 


names from West Bengal's 
We loose a good deal to be proud of. 


A truth which is not understood becomes 
an error ; and it is easier to see the error than 
to find the truth, because the former lies on’ 


` the surface and is easily seen, while the latter 


lies in the depth where few will search. Praise 
and abuse have been hurled. on lawyers by 
critics, who were or are out to find fault with 
each other and everyone wished or wishes to 
have truth on his side but few liked or likes 
to be. on the side of the truth. ° 

If the prejudicial criticism of lawyers is 


wholly true, then the honour and respect shown “e 


to great leaders of the Bar becomes a strange ` 
inconsistently. Lord Macmillan in his article 
on “The Ethics of Advocacy” put two thought 
provoking questions :— 

(1) “Were they call ignoble hirelings 

"engaged in the sordid business of 
prostituting their great abilities in 
the promotion of injustice and un- 
truth ?” 

(2) “If the nature of their calling be so 
ignoble, how comes it that their 
names are inscribed in the nation’s 

- ` Rol of Honour among the foremost 
champions of truth, honour and 
liberty ?” : 

It may not be easy even for ruthless critics 

to give a satisfactory answer to the two ques- 
tions. Let us take, for example, our own 

State, West Bengal: and the present century. 

Were Sir Ashutosh Mookerjee, Dr. Rashbehari | 

Ghosh or Deshbandhu Chittaranjan Das, all” 

great lawyers of their time, any the worse men 
than any body else ? If we try to omit their 

Roll of Honour, 


The explanation to alk this lies in the fact 
that there is a good deal of misconception in 
the popular mind as to the true role of lawyers 
in society. This is again due to the fact that 
the severest critics of lawyers have been non- 
lawyers and few lawyers have indulged in 
self-criticism. I - 

Gibe against lawyers because of their 
mercenary character is a cheap form of 
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criticism. Every body is mercenary in the 
sense that a lawyer is—a medical man, an 
engineer, a scientist in the employ of a govern- 


ment department or of an academic institution’ 


and a-professor of humanities. The fact that 
a lawyer charges for his labour is not an un- 
common vice in him: alone. - 

Then again the-fact that an advocate has 
at times to serve a bad cause is more- his- mis- 
fortuñe than his vice. His position in society 


is that of a: cab-man on the taxi-stand bound 


to- answer the first hail., 

In India, alike all other countries which 
follow the English system, añ advocate (1) 
must accept any case which he is asked to take 
up, subject -to certain exceptions to which 
reference will hereinafter be made, and (2) 
having accepted a: case his duty is to- present 
It'to the best of his ability: 

Illustrative of the: duty of: an. advocate to 
accept the brief of any body who wants to 
engage him, W. W. Boulton: quotes. the well- 
known defence, by Lord Erskine, of his conduct 
in defending the unpopular author of “The 
Rights of Man,” Thomas Paine? :— 

“In the 1920’s. two: eminent cone 
who were also members of Parliament, 
accepted instructions to appear on behalf 
- of certain public men to whom they were 
politically opposed, and whose character 


had been attacked in connection with matters - 


which had aroused the bitterest party feeling. ` 


A great contoversy drose and received much 
publicity in “The Times” as to whether the 
counsel concerned had acted correctly in 
accepting the instructions. The suggestion 
was made that the rule whereby a barrister 
is under the duty to accept any brief, in the 
Courts where he professes to practise, should 
be discarded where obedieñce- to it would 
‘involve dereliction: of higher duties to the 
State, -It was contended that by taking up 
these cases the counsels in’ question: had 
rendered impossible the- performance of 


; 
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their duties as Members of Parliament 
to their constituencies and to tbe public. 
. But in the eyes of the profession the two 
- counsels acted entirely in accordance with 
their duty as members of the Bar. _ 

“The rule that a barrister must accept any 
brief, in the courts in which he professes to 
practise, has its exceptions. The first applies 
where counsel is faced with a conflict of 
interests in the shape of special cirtums- 
tances which would render it difficult for 
him to maintain his professional indepen- 
dence or would otherwise make the accep- 
tance of instructions incompatible with the 
highest interests of Justice. 

“The. second exception to the general 
rule as to-the acceptance of briefs applies 
where counsel finds that he would.be per- 

- sonally embarrassed. Embarrassment may 
arise in two different ways. The first is 
where- counsel finds himself in possession 

_ of confidential information from a source 
other than -his instructions. 

“Secondly, embarrassment may arise out 
of some personal relationship between 
counsel and a party to the proceedings. 
Although no written rule is to be found, 
it is well established that if because of such 
relationship counsel would find it difficult or 
impossible to maintain the independence 
and objectivity which is expected of him in 
the performance of his duty to his client, he 
is justified in declining to act and, ne 

- ought not to do so.’ 

In India; Art. 22(1) of the Constitution ré- 
cognises the right of every prisoner to consult 
and to be defended by a legal practitioner of 
his choice. This is a matter of fundamental 
right with every citizen of the Indian Union 
but this right would have been nowhere if, under 


‘their own ethical standards, lawyers were not: 


bound, subject to the several exceptions here-in- 
before stated, to accept every brief offered to . 
them. -The Constitution -does not compel 


(2) W.W. Boulton—On the Bar in England and Wales (Journal of the Intrernational Commission of Jurists, 


Val. I, No; D- 
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lawyers to accept every body’s brief, but their 
own convention does. 

The duty of an advocate having once accep- 
ted a brief is :—_ 

(a) fearlessly to uphold the interests of 
his client without regard to any possible 
unpleasant consequence to himself and to 
say all that can be legally said in his client’s 
favour ; 

(b) in defending the prisoner, to assert 
the client’s rights and to protect his liberty 
or life by the free and unfettered statement 

- of every fact and the use of every argument 
that may be legitimately put forward. In 
so doing he must not succumb to his own 
private. opinion of the guilt of the prisoner, 
or be swayed by public opinion ; 

(ç), to make the most of every flaw and 
every gap in the net which entangles the 
.. prisoner. But he is not entitled to attribute 

wantonly or recklessly to another person 
the crime with which his client is charged 
unless the facts or circumstances of the case 
raise atleast a resasonable suspicion that the 
crime may have been committed by the 
person on whom he imputes the guilt. 

In the discharge of his duty in a criminal 
trial, an advocate faces a very embarrassing 
problem when his client confesses the guilt to 
him and even then desires to be defended. 


This problem prominently cropped up in public. 
discussion in the famous trial before the Central ` 


Criminal Court in 1840, in which a manservant 


named Courvoisier was accused of the murder. 


of his master, Lord William Russel. At one 
stage of the trial, when evidence had come to 
light to connect Courvoisier with crime, the 
‘accused sent for his counsel Charles Phillips, 
and confessed his guilt to him. Lord Macmil- 
lan, in his article here-in-before referred to, 
- gives a critical description of the situation which 
.I quote below : 
““T have sent for you, gentlemen, ’ said he, 
“to tell you I committed the murder.’ 
---- When I could speak,- which was not imme- 
: diately, Í said, ‘Of course then you are going 


to plead guilty ? ‘No Sir,’ was the reply, 
‘I expect you to defend me to the uimost.’ 
So perturbed and distressed was Phillips as 
to his duty in this appalling situation, that 
he sought an interview with Baron Parke, 
who, although not trying the case, had been ` 


, sitting on the Bench with Lord Chief Justice 


‘Tindal. At this interview Phillips tells us 
that. Baron Parke ‘requested to know dis- 
tinctly whether the prisoner insisted oh my 
defending him ; and, on hearing that he 
did, said I was bound to do so, and to use 
all fair arguments arising on the evidence. 
I therefore retained my brief.’ The advice 
was unquestionably right, but the difficulty ` 
of following it to the letter imposed a task 
of extreme delicacy upon Phillips. His 
manner of discharging it brought upon him 
a storm of virulent criticism. It was said 
that though he knew that his client was the 
murderer, he nevertheless sought to suggest 
to the jury that the guilt lay with another of 
Lord. William’s servants whom he of course 
knew to be innocent, and further that he 
called the Deity to witness that his client 
was innocent. Here are the words of his 
peroration : 

“But you will say to me, if the prisoner 
did not do it, who did it ? I answer, ask 
the Omnipotent Being above us who did it. 
Ask not me, a poor finite creature like your- | 
selves. Ask the prosecutor, Who did it. | 
It is for him to tell you who did it, and until 
he shall have proved, by the clearest 
evidence, that it was the prisoner at the Bar, 
beware how you imbrue your hands in the 
blood of that young man,. 

. It is a pretty problem whether in speaking 
these words and other words which he used 
in the course of his address to the jury, 
Phillips stepped outside the legitimate 
bounds of his duty. The concluding words 
at least of the passage I have quoted seem . 
unexceptionable. It is fair to say that the 


- presiding judge subsequently expressed the. 


opinion that Phillips had discharged his 
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difficult task without. transgressing the limits 
within which he was bound in the circums- 


tances to confine. himself. The interest of 


the case lies for our present purpose in the 
public discussion to which it gave rise, and 
- which did much to define with precision the 
duty of an advocate so situated. All were 
agreed that he would not have been entitled 
to suggest that any one else was guilty of the 
crinfe, and that he certainly would have had 
no right.to pledge to the jury his own belief 
“in his client’s innocence. To have done 
the first of these things would have been to 
do a cruel wrong to the innocent ; 
done the latter would have been to per- 
petuate a fraud. Indeed no counsel is ever 
entitled to express his own belief in his 

.Client’s innocence. The moment he does so 

he steps outside his role of advocate.” 

In the year 1915 the English Bar Council 
gave, its’ opinion (which was approyed by Sir 
Edward Carson and Lord Finlay) as to what 
should be done by an advocate, when he is 
asked to defend, on a plea of not guilty, a priso- 
_ ner who has confessed to his counsel that he 

did commit the offence charged. The Bar 
Council dealt with the topic under two heads :— 
(a) when the confession was made before 
the trial ; 
(b) when the contésion was made during 
_ the trial or in such circumstances that the 
advocate- could not withdraw without 
seriously compromising the position of the 
` accused, a 
` In cases falling under the first head the Bar 
Council was of the opinion :— = 
“It is most undesirable that an advocate 
to whom the confession has been made 
' should undertake the defence, as he would 
most certainly be seriously embarrassed in 
the conduct of the case, and no harm can 
be done to the accused by requesting him 
to retain another advocate.” . — 

In cases falling under the sand head, the 
Bar Council was of the opinion — - 

“(1) That every punishable crime is a 


to have 


- „breach of common or statute law by a person | 
of sound mind and understanding ; (2) that 
the issue in a criminal trial is always whether 
the accused is guilty of the offence charged, 
never whether he is innocent ; (3) that the 

` affirmative rests on the Bina AN The 
duty of the advocate for the accused is “to 
protect his client as far as possible from being 
convicted except by a competent tribunal 
and upon legal evidence sufficient to support 

a conviction for the offence with which he 

is charged. 

‘The ways in ‘which this duty can be 
successfully performed with regard to the 
‘facts of a case are (a) by showing that the 
accused was irresponsible at the time of the 
commission of the offence by reason of 
insanity or want of criminal capacity ; or 
(b) by satisfying the tribunal that the evi- 
dence for the prosecution is unworthy of 
credence, or, even if believed, is insufficient 
to justify a conviction for the offence 
charged ; or © by setting up in answer an 
affirmative case.’ 

The Bar Council was not called upon to 
deal with the types of cases in which there is 
an extra-judicial confession by the accused. 
In such a case, an advocate may not feel as 
embarrassed as when the confession is directly 
made to him. There are enough ways and 
means provided by the Criminal Procedure 
Code in India and in the Codes of the other 
countries, in which the English system of crimi- 
nal trial prevails, to get rid of such extra-judicial 
confession and an advocate may successfully 
put such confession outside the legal evidence 
against the accused. It may not be absolutely 
undesirable of an advocate to accept a brief, 
containing .an extra-judicial confession, 

Such being the standard of duty of an ad- 
vocate, in the conduct of a case, it is not right 
sweepingly to level a charge of dishonesty or 
insincerety against professional lawyers. But 


_ it must be admitted that there are lawyers who 


- do not -realise their own responsibilities and 
offenders against professional ethics are not 
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_ unknown. These mercenary practitioners are 
the shame of the profession and the wicked 
boys in the family of lawyers. Of them Colton, 
the English. clergy,- truly said, “Pettifoggers in 
law; and empirics in medicine, whether their 
patients lose or save their property or their 
lives, take care to be, in either case, equally 
remunerated ; they profit by both horns of the 
dilemma, and press defeat no less than success 
into their service. They hold, from time imme- 
morial, the fee simple of a vast estate, subject 
to no alienation, diminution, revolution, or 
tax—the folly and ignorance of mankind.” 

Having dealt with the prejudices against 
lawyers, it is. necessary now to examine their 
claim to. belong to a learned and a noble pro- 
fession. 

H. D. C. Pepler, a poet, wrote an uncomple- 
mentary lyric on lawyer’s education :— 

“The law the lawyers know about 
Is property and land ; 

But why the leaves are on the trees, 

And why the winds disturb-the seas, 

Why honey is the food of bees, 

Why horses have such tender knees, 

Why winters come and rivers freeze, 

Why faith is more than what one sees, 

And Hope survives the worst disease, 

. And Charity-is more than these, 
They do not understand.” 

Pepler may be right in saying that lawyers 
are not great scholars in botany, physics, 
zoology, physiology or philosophy. They do 
not claim proficiency either in science or in 
philosophy. But theirs is a special learning, 
which is not.in the domain either of physical 
scientists or academic philosophers, or for the 
matter of that of kings and of men of politics. 

In a conference between King James-I and 
the Judges of England, His Majesty asked, 
“But have I not reason as well as my judges ?” 
The answer to question given by Coke, 1 set 
out below? :— 

“To which it was answered by me that 


a) 


Leviathan, Cap 
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true it was, that God had endowed his 
Majesty with excellent science, and great 
endowments of nature ; but his Majesty 
was not.learned in the laws of his realm of 
England, and causes which concern the 
life, or inheritance, or goods, or fortunes of 
his subjects, are not to be decided by natural 
reason, but by the artificial reason and judg- 
ment of law, which law is an art which re- 
quires long study and experience befóre that 
a man can attain to the cognizance of it.” 


Coke however said all that with reference ° 


to judges but the observation equally applies 
to professional lawyers. 

Hobbest made a devastating criticism of 
Coke's claim to -legal learning based on: arti- 
ficial reasonings :— 

“But the doubt is of whose reason it is 


that shall be received for law. It is not - 


meant of any' private reson, for then there 
would be as much contradiction in the laws 
as there is.in the schools ; nor yet, as Sir 
Edward Coke makes it, an “artificial perfec- 
tion of reason, gotten by long study, obser- 
vation, and experience,” as was his. For it 
is possible long study may increase and 
confirm erroneous sentences, and where 
men build on false grounds, the more they 
build, the greater is the ruin ; and of those 
that study with equal time and diligence, 
the reason and the resolutions are, and 
must remain, discordant, and therefore gt 
is not that jurisprudentia or wisdom of 
subordinate judges ;- but the reason of this 
our artificial man and his command that 
maketh law.” 
But Hobbes overlooks that’ law is not an 
exact science. It has nothing to do with scienti- 
fic axioms or formulae but everything with the 


day to day concerns of men, their struggles and 
rivalries, sentiments and emotions, rights and 


wrongs. Application of law to these materials 
cannot be done with the precision as in a scien- 
tific laboratory. Neither justice nor equity can 





Conference between King James-I and the Judges of England, (1612) 12 Rep-63. 
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be laid to the line of the plummet, One cannot 
contend against the mathematical fact that two 
and two make four. But in the human affairs, 
with which Law Courts have to deal, there is 
almost always something to be said either way. 


The learning of a lawyer consists primarily - 


in knowing what the law is and in being able to 
say as much as can be said under the law in 
favour of his client. There are, of course, 
some lawyers Who know a good deal more, 
namely, what the law was and what it should 
“be. They are the jurists and philosophers of 
law, who add to their knowledge of pure law— 
the history, economics, politics and philosophy 
of law. This is the measure in which lawyers 
can be said to be learned. 

So far as the lawyer’s claim to nobility of 
profession is concerned, De Tocqueville rightly 
said, “By birthand interest lawyers belong to the 
-people ; by habit and taste to the aristocracy ; 


and they may be looked upon as the natural _ 


bond and connecting link.of the two great 
classes of society.—They are attached to public 
order beyond every other consideration, and 
the best security of public order is authority.— 
If they prize the free institutions of their country 
much, they value the legality of these institu- 


tions far more.~—They are less afraid of tyranny - 


than of arbitrary power.” 

The great brotherhood of lawyers is a 
brotherhood in the proper sense. They address 
each other as learned friends in their pro- 
fessional talks. „As adversaries in law they 
strive mightily but they eat and drink as friends. 


Daniel Webster described lawyers on opposite l 


sides as two parts of shears ; they cut what 
cómes between them, but not each other. 
This brotherhood is by code of conduct 
or by-law bound to observe an honourable 
conduct. The Indian Bar Councils Act, for 
example, authorises High Courts to reprimand, 
suspend or remove from practice any-advocate 
of the High Court whom it finds guilty of 
professional or other misconduct. The word 


‘misconduct’ is a sufficiently wide ‘expression: . 


it is not necessary that it should involve moral 


turpitude. Any conduct which in any way. 
renders a man unfit for the exercise of his 
profession or likely to tamper or embarrass 
the administration of justice may be considered 
as misconduct. If it be found that an advocate 
has been guilty of such conduct as makes him 
unworthy to remain in the professien, he is 
to be struck off the roll. 
- The Supreme Court of India had in recent 
times occasion to pronounce ón the lapses 
from the high moral standards of lawyer’s 
profession and I take. this opportunity to refer 
to a few of them. 

In the matter of Mr. ‘G’, a Senior Advocate, 


(A. I. R. 1954 S. C. 557), the Supreme Court 


had to consider the conduct of an Advocate 
who had entered into an agreement with his 
client under which he was to receive 50% of 
any recoveries he might make in the legal pro- 
ceedings in. respect of which he was engaged. 
In condemning his conduct, the Supreme 
Court observed :— 
“To use the language of the Army, an 
Advocate of this Court is expected at all 
times to comport himself in a manner 
. befitting his status as an ‘officer and a 
gentleman.” In the Army it is a military 
offence to do otherwise (see section 45 of 
the Army Act, 1950) though no notice 
would be taken of ungentlemanly conduct 
under the ordinary law of the land, and 
none in the case of a civilian. So here, 
he is bound to conduct himself in a manner 
befitting the high and honourable  profes- 
sion to whose previleges he has so long 
been admitted; and if he departs from 
the high standards which that profession 
-has set for itself and demands of him in 
professional matters, he is liable to dis- 
ciplinary action. 
Now it was not disputed that, so far as 
English Barristers are concerned, this sort 
- of agreement was once. taboo both in 
England and in India. Even when they 
worked in the mofussil in India and did 
the kind of work thaj would be done by 


f 
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solicitors in England and in the Presidency 
Towns in. India, they could not enter into 
an engagement of this kind, for even soli- 


' citors in England are forbidden from making 


such bargains (see Cordery’s Law Relating 
to Solicitors, fourth edition, p. 342). But, 
it was argued, this rule only applied to 
members of the English Bar, and in any 


. event it was abrogated in India in 1926. 


We will first examine whether there was 
a difference between Barristers and other 
classes of lawyers. This point was raised 
in the Punjab in 1907 but was rejected by 
a majority of seven Judges to two in a Full 
Bench of nine Judges in Ganga Ram Vs. 
Devi Das, 61 Pun. Re 1907 p. 280. But 
it is to be observed that even the two dis- 
senting Judges agreed that an engagement 
of the present kind was not open to a 
member of the Punjab Bar. Lal Chand, 
J. (who dissented) said at p. 331: 
‘I am in perfect accord with the Hon’ble 
Chief Judge that stipulation to receive 
a “share in result of the litigation” is 
different from a stipulation to be paid 
a fee contingent on success.’ 
The. other dissenting Judge, Chatterjee, 
J., agreed with him but even as regards 
the practice which these two learned Judges 
thought permissible at the date of their 


decision, Chatterjee, J., said at p. 299; 


‘It must not be supposed, however, that 

I am in favour of the practice. I should 

on the whole prefer its abolition...... i 
We agree with Chitty, J., at p. 326 that 
there was no justification even at that date 
for seeking to apply one set of rules to one 
branch of the profession and another to 
another. | As he said— 

“What is right or wrong for the one must 

be right or wrong for the other,’ 
or, as Sir Lawrence Jenkins, C. J., put it 
in—In re Bhandara,3 Bom LR 102 at p. 
111. E I 
‘For common honesty there must be no 
sliding scale evgn in the mofussil..... NG 


Dr. 


I consider that for an Advocate of this 
Court to stipulate for, or receive, a remune- 
ration proportioned to the results of litiga- 
tion or a claim whether in the form of a 
share in the subject-matter, a percentage, 
or otherwise, is highly reprehensible, and 
I think it should be clearly understood 
that whether his practice be here or in the 
mofussil he will by so acting offend the 
rules of his profession and so render him- 
self liable to the disciplinary jurisdiction 

of this Court,” z 


Then again in the case of Manak Lal vs. 
Prem Chand, A. I. R.. 1957 S. C. 425, 


where an Advocate was charged with pro- 
fessional misconduct in having got a false stay 
order written.by the clerk by improper means 
and thereby managing to get an illegal and 
undue advantage for his client, the Supreme 
Court upheld the punishment passed on the 
Advocate with the following observations :— 


“In the administration of law and justice, 
lawyers have to play an important part. 
They are, in a sense, officers of the court 
and as such they are given special rights 
and previleges. The profession of law 
enjoys high and respected status and reputa- 
tion of its own and this status carries with 
it corresponding obligations. Naturally 
the Bar must zealously safeguard the highest 
standard of professional morality and 
integrity. In fairness to the Bar, we ought 
to add that cases of this nature are very 
rare but unfortunately when such cases. 
come before the courts, the courts must 
take a serious view of such reprehensible 
Japse and must pass deterrent orders. It 
is our duty to express our disapproval of 
such unworthy practices as emphatically 
as we can because the legal profession must 
be saved from persons who do not feel 
any hesitation in corrupting public officers 
by unworthy and illegal considerations 


for the temporary and immediate benefit 


of their clients,” 


UNIVERSITY LAW MAGAZINE 25 


In the case-of Lalit Mohan vs. Advocate 
General, A. I. R. 1957 S. C. 250, the Supreme 


Court condemned. the conduct of an Advocate | 


who had scandalised a Court in an- unworthy 
manner and observed as follows :—- 

- “A member of the Bar undoubtedly owes 
a duty to his client and must place before 
the Court all that can fairly and reasonably 
be submitted on behalf of his client. He 

“may even submit that a particular order 

` is not correct'and may ask for a review 
of that order. ‘At the same time, a member 
of the Bar is an officer of the Court and 
owes a duty to the’ Court in which he is 
appearing. He must uphold the dignity 
and decorum of the Court and must not 
do anything to bring the Court itself into 

_ disrepute. The appellant before us grossly. 
overstepped the limits of propriety when 
he made imputations of partiality. and 
unfairness against the Munsif in open 
Court. In suggesting that the Munsif 
followed no principle in his orders, the 
appellant was adding insult to injury-; 
because the Munsif had merely upheld 
an order of his predecessor on the preli- 
minary point of jurisdiction and Court 
fees, which order had been upheld by the 
High Court in revision. Scandalizing the 
Court in such manner is really polluting 
the very fount of justice; such conduct 

e as the appellant indulged in was not a 
matter between an individual member of 
the Bar and a member of the judicial service ; 
it brought into disrepute the whole adminis- 
tration of justice. From that point of view, 
the conduct of the appellant was highly 
reprehensible.” I 
Lastly, in the case of Shri ‘M’, an Advocate 

of the Supreme Court of India, A. 1. R. 1957 

S. C. 149, the conduct of an Advocate who 

had refused to refund the surplus paper-book 
costs, withdrawn by him on behalf of his client, 
came up for consideration. The Supreme 

Court re-stated the correct rule of conduct 

in the following language :— 


4 


- “We bave no doubt in. our mind-that the 
- bigh standards of the profession demand 


that when the-moneys of the client came 
into the possession of an Agent or an 
Advocate, otherwise than as earmarked 
fees, he has to treat himself as in the position 
of a trustee for the client in respect of the 
said moneys. Even if he has a lien on such 
moneys, it would be improper for him to 
retain, i.e, to appropriate the same towards 


-his fees, without the consent, express or 


implied, of his client or without an order 
of the Court. It may be that in certain 
circumstances he is entitled to exercise 
a lien, but he has to give reasonable intima- 
tion both of the fact of moneys having 


' come into his hands and of the exercise 


of -his lien over them until his account is 
settled. If there has been no prior settle- 
ment of fees he cannot constitute himself 


` a judge in his own cause as to what would 


be the reasonable fee payable to him. This 
position of trusteeship in respect of moneys 
of the client in his hands is all the greater 
where' the moneys represent the unspent 
balance of what was given for a specific 
puipose, such as for payment of printing 
charges, as in this case. On any such 
unspent balance, it is well settled, that he 
has no lien either, under the common law 
or by the statute. (See Cordery’s Law 
relating to Solicitors (4th Edition) page 
456 and Halsbury’s Laws of England (2nd 
Edition), Vol. 31, page 238, para. 265). 
In this case it appears to us that the retention 
and appropriation of the money by Shri 
‘M’ without intimation to the client and 


"` without sending a bill to him for his fees 


or applying for taxation even after disposal 
of the appeal constitutes professional mis- 
conduct.” - 

The claim to nobility of lawyer’s profession 


-may be factorised :— 


(a) in  gentlemanliness, particularly 


truthfulness,  uprightness and decorous 
behaviour y 


26 UNIVERSITY LAW MAGAZINE 


(b) in scrupulous honesty in all dealings 
‘with the client including receipt and disburse- 
ment of funds from the client ; 

(c) in fearless conduct of his client’s 
case regardless of personal fear or favour ; 

(d) -in discharging -his duties manfully 
but without resort to foul practices or low-down 
tactics. - 

Mr. Boulton in his article (supra) deals 
with the clash between the barrister’s duty 
and his duty to the Court in the following 
way :— 

“Counsel always has to bear in mind that 

in addition to his duty to his client, he also 

has a duty to the court and these two obliga- 
tions sometimes appear to be in conflict. 

He must on no account deceive or mislead 

the court, and this rule extends to the point 

of making it obligatory for counsel to draw 
the attention of the court to any relevant 
statutory provision or binding decision 
which is immediately in point whether it 
be for or against his contention. But 
counsel is under no duty to disclose facts 
known to him regarding his client’s character 
or antecedents, nor to correct information 
which may be given to the court by the 
prosecution if the correction would be 
to: the client’s detriment. Counsel ought 


always to treat the court with courtesy 

and deference; and this applies equally 

to a bench of magistrates in the country 
as to the highest court in the land.” 

It is on these virtues that the lawyer’s title 
to nobility depends.. The virtues are such as 
anybody should be proud to possess. 

Dispassionately examined the role of 
lawyers in society is two fold. On the one 
hand: they represent a more or less pdwerful 
body, with special knowledge of the working 
of the legal systems, who can and often do 
exercise considerable influence on society as 
a Whole. They fight for the distressed and 
battle against arbitrariness in centres of power 
within the society. The executive is kept 
within its bounds, the legislature within its 
powers and the judiciary is restrained from 
arbitrariness often because of the constant 
vigil of the lawyers and their fearless forensic ` 
criticism. On the other hand, the legal pro- 
fession discharges the unique function of 
mediating between the individual and the 
law of society as a whole and of translating 
into effective action the legitimate aspirations 
of the individual, upon whose fundamental 
rights and dignity the Rule of Law is based. 
One should think twice before maligning 
lawyers as a class, 


~ 


“Directive Principles of Our Constitution” 


- By 


SRI RAJENDRA NATH MAJUMDAR, í j 
Mayor of Calcutta I 


Our constitution provides in great details 


€. the. legislative powers of Parliament and the 


State legislature and similar feature in the 
case of the judiciary, finance, trade, commerce 
and services are also noticeable in the constitu- 
tion. The Fundamental Rights included in 
, part 111 of our constitution are guaranteed 
against State action but the State according 
to our constitution is a “Welfare State” and 
not merely “Police State.” Articles 36 to 51 
in Part IV of the Constitution contain certain 
directives which it shall be the duty of the 
State to pursue both in the matter of adminis- 
tration and in matter of the laws. These 
Directives are of very wide import and 
according to the views of eminent Constitu- 
tional jurist they are wider than the declaration 
made in Part 111 of the Constitution regarding 
Fundamental Rights. These Directives as 
laid down in our constitution relate to certain 
ideals for securing (1) a Social order for the 
Promotion of welfare of the people. 
(a) the right to an adequate means of 
livelihood ; 
(b) the ownership and control of the 
material resources of the community 
to subserve the common good ; 
(c) the operation of the economic system 
so as not to result in the concentration 
of wealth and means of production 
to the common detriment ; 
equal pay for equal work for both 
men and women ; 
the health and strength of workers, 
men arid women, and children of 
tender age; 


(d) 
(e) 


(f) protection of childhood and youth 
against exploitation and against moral 
and material abandonment. 

(g) the right to work, to education and 
to public assistance in certain cases ; 

(h) just and humane conditions of work 
and maternity relief. 


These Directives necessarily are very much 
varied and comprehensive in nature and lays 
down that the State shall endeavour to secure, 
by suitable legislation or economic organisation 
or in any other way, a living wage, conditions 
of work ensuring a decent standard of life 
and full enjoyment of leisure and social and 
cultural opportunities and, in particular, the 
State shall endeavour to promote cottage 


“industries on an individual or co-operative 


basis in rural areas. According to the Directive 


Principles of the constitution tbe State shall 


endeavour :—to secure for the citizens a 
uniform civil code throughout the territory 
of India, to provide free and compulsory edu- 
cation for all children until they complete the 
age of fourteen yéars, organisation of village 
Punchayats to promote educational and 
economic interest of the weaker section of the 
people such as the Scheduled castes and the 
Scheduled Tribes. 


It is also considered as a duty of the State 
to raise the level of nutrition and the standard 
of living and to improve public health and to 
organise agriculture and animal husbandry 
oh modern and scientific lines. 


Our Constitution has made it obligatory 
on the part of the Btate to protect ancient 
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monuments and places and objects of national 
‘importance. 

For the purpose of upholding the high 
standard of integrity of the judiciary the 
constitution has laid down by way of a Directive 
that the State shall take steps to separate the 
judiciary from the Executive. 

To attain and preserve for our country 
a place of diginity amongst the nations of the 
world the Constitution of India lays down 
that the State shall endeavour to— | 

(a) promote international peace 

security ; l 
` (b) maintain just and honourable relations 
between nations ; T 
(c) foster respect for international law 
and treaty obligations in the dealings 
of organised people with one another 
and : ` 

(d) eñcourage settlement of international 

disputes by arbitration. 

These Directives are not cognisable by the 
Courts and if our Government do not carry 


and 


` _ 


out these objects no Court can compell the 
Government to do so. Nonetheless, these 
principles have been declared to be “Funda- 
mental in the Governance of the Country” 
and are in the nature of “a mainfesto of aims 
and aspirations’. And to understand how far 
we have progressed towards that end the 
following forceful observation of Das J in 
the .Supreme Court are very significant. 
“With the onward march of civilisation, 
our notions as to the scope of the general 
interest of the community are fast changing 


and widening with the result that our old and 


narrower notions as to the sanctity of the private 
interest of the individual can no longer stem 
the foiward flowing tide of time and must. 
necessarily give way to the broader notions 
of the general interest of the community. The 
emphasis is unmistakably shifting from the 
individual to the community. This modern. 
trend in the social and political philosophy 
is well reflected and given expression to in 
our Constitution”. | 


Indian Decisions On Corporate Citizenship 


-By - 


DR. BHUPEN N. MUKERJEE, BARRISTER-AT-LAW, © 


The question whether a body corporate 
can be a citizen has come up in India only 
iù connection with the fundamental rights 
guaranteed under the Constitution, and, never 
on its own. 


As some of the fundamental rights are 
guaranteed only to the citizens of India, it is 
important to enquire whether an artificial 
Juristic person, such as a body corporate, can 
be an Indian citizen .and thus be entitled to 
those fundamental rights that are guarantogy 
exclusively to the citizens. 


Statutes Relating to Citizenship 


The laws relating to the, citizenship of India 
are contained -in Part IE of the Constitution 
and in the Indian Citizenship Act (LVII of 
1955). While the constitutional provisions 
deal with the question of- citizenship at the 
commencement of the Constitution, the ‘Citizen- 
ship Act, on the otherhand, provides for its 
subsequent acquisition and termination. 


Present-day-Position not Uniform 


The-development of the law bearing on the 
question: of corporate citizenship and ‘the 
availability of "those “exclusive fundamental 
rights to bodies corporate, have unfortunately 
not been uniform throughout the country. 


Supreme Court Decisions 


The question first ‘came up for decision 
in the 


(1) (1950)S.C.R. 


“not merely to 
‘corporate bodies’ as well except where the 


VICE-PRINCIPAL. 


Chaudhury ys. the Union of India and Ors’, 
where a point was raised as to the violation 
of the fundamental rights of a company inter 
alia under Art. 19 of the Constitution, which 
Article guarantees certain rights exclusively 
to the citizens of India. As the application 
before the Supreme Court was made not by 
the company itself but by one of its’ share- 
holders, no decision was necessary upon the 
question. Mukherjea, J. remarked that, “A 
discussion of the fundamental rights of the 
company as such would be ‘outside the purview 
of our enquiry. It is settled’ law that in order 
to redress wrong done to the company, the 
action should prima facie be brought by the 
company itself.” The learned Judge never- 
theless felt impelled to make the following 
observation, viz., that “The fundamental rights 
guaranteed by the Constitution are. available 
individual citizens but to 


language of the provision or the nature of the 
right compels the inference that they are appli- ` 
cable only to natural persons.” 

Although the remark of Mukherjea, J. is 
strictly obiter, some later decisions, as will be 
seen, have accepted it as binding. It is, there- 
fore, necessary-to submit that, in view of the 
express words in Art. 19 of the Constitution 
‘that, “All citizens shall have the right—etc,”, 
'the granting of fundamental «rights under this 
Article ‘to a company before deciding whether 
it is a citizón or not, has the effect of putting 
the cart with loads of fundamental rights before 


Supreme Court in  Chiramjit Lal the citizenship horse. 
869 (898)=A. I. R. (1951) S: €. 41 (52). 
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In The State of Bombay & Anr. ys. United 
` Motors (India) Ltd. € Ors*, several companies 
had successfully applied for writ under Art. 
226 on the ground of violation of their funda- 
mental rights inter alia under Art. 19(1) (g), 
and yet no question was raised as to their 
eligibility, to citizenship. The point of cor- 
porate citizenship again came up before the 
Supreme Court in Bengal Immunity Co. Ltd. Vs. 
State of Behar & Ors.3, but was not decided. 
Das, Ag. C. J. held that“...... It is, neverthe- 
less, unnecessary for the purposes of this appeal, 
to decide whether a juristic person like a 
company is a citizen as defined in Part IL of 
the Constitution and as such entitled to the 
benefits of Article 19.” The point was again 
left undecided by the Supreme Court, but this 
time with an unmistakable bias in favour of 
corporate citizenship, when S. K. Das, J. in 
the case of Sewpujanrai Indrasanrai vs. Collector 
of Customs*, held that “Assuming that a 
company can be a citizen as defined 'in the 
Constitution, respondent 4 admittedly is a 
foreign company possessing no right of a 
citizen of this country. On the same assump- 
tion the Bharat Bank Ltd, respondent 5, being 
an Indian Company may have the rights of 
a citizen’ under Art. 19; but in the circums- 
tances which we shall presently state, we do 
not think that its Complaint as to the infraction 
of a fundamental right can be raised at this 
stage.” In Messrs Raman & Raman Lid. ys. 
The State of Madras?, though it was held that 
the company had a fundamental right to carry 
on motor transport business under Art.19(1) 
(g) of the Constitution, and that any infringe- 
ment of that right. by the State can be justified 
only if it"falls within the scope of Art. 19(6), 


the Supreme Court never considered whether 
the company was a citizen or not. 


High Courts of Madras and Punjab 


While the Supreme Court has thus left the 
question as to whether a coiporation can be 
a citizen or not, open, the High Courts in 
Madras and Punjab, in Narasareopeta Electric 
Corporation Ltd. vs. The State of Madras® and 
in Jupeter General Insurance Co. Kid. vs. 
Rajagopalan & Anr.” respectively, categorically 
answered the question in the negative. ` > 

In the Madras case it was held that Ait. 
(1) (f) “applies only to ‘citizens’ and a company 
incorporated under the Companies Act does 
not satisfy the requirements of the distinction 
of citizen in Art.5”. Similarly, the Punjab. 
High Court observed that, “The question for 
decision is whether the expression ‘citizen’ 
used in Art. 19, Constitution of India includes 
a corporation. In such cases the rule is that 
the question must be decided upon the con- 
struction put upon the Statute...... the answer 
to the question whether a corporation is a 
citizen within the particular Statute depends 
upon the intent to be gathered from the context 
and general purpose of that Statute. Clauses 
(a) (b) of Art. 5 do not apply to corporations. 
Arts. 6 & 8 of the Constitution which deal 
with the right of citizenship of persons who 
have migrated to India from Pakistan and 
the rights of citizenship of persons of Indian 
origin residing outside India, have likewise 
under application to corporations. Art. 19(1) 
(a) to (e) cannot possibly apply to corporations. 
In Art. 39(a) the expression ‘citizen’ means, 
‘men and women.” For the foregoing reasons, -* 
I think that a corporation is not a citizen within 


A) (1953) S. C, R. 1069 (1075, 1077). Also see the Okara Electric Supply Co. Ltd., vs. State of Punjab, A. 1. R. 
- (1960) S. C. 284 ; Mineral Development Ltd., vs. State of Bihar, A. is R. (1960) 8. C. 468 ; Fedco ®) Ltd. 


vs..S. N.—Bilgrami, A. I. R, (1960) 8, C, 415, 


- 


© (8) ATR, (1955) 8, C. 661 (669)=(1935) 9, C, A, 1140 (1152), 


(47 A. L R. (1958) S. C. 845 (856), 
(8) A. LR. (1959) 8. C. 694 (700), 
(6) A.I R. (1951) Mad. 979 (985), 
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Art. 19, Constitution of India.” and again 
that, “Article 19 relates to citizens. The 
question is whether a company is a citizen 
....l am of the view that Art. 5 applies to 
the natural born persons and not to artificial 
persons and a reading of the next Article of 
Part H in which Art. 5 finds a place, makes it 
abundantly clear that.what is intended by the 
word, ‘citizen’ is a natural born person and 
not an artificial person. 


Bombay High Court 


A case of the Bombay High, Court, viz., 
that of. The State of Bombay vs. R. M. D. 
Chamarbaugwalla® throws some light on this 
vexed question in the sense that it shows up 
the problem more clearly. On appeal, however, 
the Supreme Court once again avoided the issue 
‘by holding that, “Nor is it necessary for us on 
this occasion to consider whether a company 
is a citizen within the meaning of Art. 19 and 
indeed the point has not been argued before 
un” as 

According to Chagla, C.J., of the 
Bombay High Court, “Although domicile 
is a question of private international law, rights 
and acquisition of citizenship is a creation of 
municipal law (as opposed to international 
law), -and it is only Parliament by municipal 
law that can determine who is a citizen. It 
would be perfectly competent to Parliament by 
legislation to provide that a corporation satis- 
fying certain conditions should be deemed to 
be a citizen for the purpose of Art. 19(1) but 
Parliament has not done so ”Y%, Chagla, C. J. 
then goes on to add ; “The fundamental right 
guaranteed to every citizen under Art: 19(1)(f) 
‘and (g) is guaranteed as much to a citizen as to 
a corporation. We are conscious of the diffi- 
CU as as to the constitution of a cor- 


(8) A. 1 R. (1956) Bom. 1 (19)—per Chagla, C. J. 


poration and under what circumstances and in 
which cases we would hold that a corporation ` 
is a citizen and a corporation is not a citizen 
e... . «1 think it is sufficient to decide this case 
on the facts before us where all the shareholders 
are Indian citizens, and all the directors are 
Indian citizens.” A 

The Bombay case thus establishes at least 
two propositions, viz., first, that a corporation 
is not incapable of being a citizen; and 
secondly, that a corporation whose shareholders 
and directors are citizens of India, is entitled 
to the fundamental rights guaranteed under 
Art, 19(1) (f) & (g) of the Constitution. 


Common Law Position 


It will be necessary to examine the obser- 
vations of the learned Chief Justice of Bcmbay 
a little more closely. In the first place, there 
is now not much room for doubt that “rights 
and acquisition of citizenship is a creation of 
municipal law” ; but it is also equally true that 
the question of ‘domicile’ is closely related to 
it. Lord Westbury in his classic judgment in 
Udny y. Udny laid the foundation of this 
modern common law view (as opposed to the 
civil law treatment of the subject in the conti- 
nental countries of Europe) in England and 
in America by pointing out that at birth, every 
individual has a double status : one—political 
—which determines his nationality, and the 
other—civil—which depends on his dcmicil, 
gives him the character of a citizen, and governs 
his personal law. “The law of England”, 
according to Lord Westbury,*........ ascribes 
to each individual at birth two distinct legal 
states or conditions ; one by virtue of which he 
becomes the subject of some particular coun- 
try, binding him by tie of national allegiance, 
and which may be called his political status ; 


(9). A. I. R. (1957) S. C. 699 (721}—per S, R. Das, C. J. 
(10) Words within brackets inserted by the Author. ` 
(11) The Citizenship Act (LVID of 1955 did not come into force when this case was decided on 12-1-55, 


It came into force on 30-12-55. 
(12) (1869) L; R. 1 Sc. & Div, 441 (457), 


> 


` 


"AA 
another by which he has ascribed to him the 
* ċharacter of a citizen of some particular country 
-and as such is possessed of certain municipal 
‘ rights and subject to certain obligations, which 
latter character is the civil status or. condition 
of the individual and may be quite different 
from his «political status. The political status 
may depend on different laws in diffetent coun- 
tries ; whereas the civil status is governed uni- 
` versally by one single principle, namely that 
_ of domicil which is the criterion established for 
the purpose of determining civil status........” 
` This distinction between the political and 
the civil status should never be lost sight of ; 
the former depends on nationality, whereas the 
latter is regulated and controlled by domicile 
“Alone. And it is important to, appreciate that 
nationality and domicile are two different 
conceptions. An Englishman, for example, 
while owing allegiance to the Crown; may 
so change his residence that many of his legal 
rights and obligations will be determined by a 
foreign system of law—the law of his. new 
domicile. 
- Now, on the analogy of an individual, the 
domicile of origin of a corporation would be 
that of the country of its incorporation. For, 
Huddleston, B. said, “.,.... taking the analogy 
between a natural and an artificial person, 
in the case of a corporation you can say that 
the place of its: registration is the place of its 
birth: .7.’5, Again, both Lord Cave, L. C. 
and’ Younger, L. J. spoke of a company’s 
place of incorporation as the place of its birth’. 
` Lord Sumner also made a similar comparison, 
VS asas this (the form of incorporation 
prescribed by the English Companies (Conso- 
lidation) Act, 1908) at the most does no more 
than bring the embryo company to birth... .”15, 
India having grown up on common law 
tradition, there should, therefore, be hardly 
any difficulty in accepting that a corporation 
registered in India should have all the rights 


UNIVERSITY LAW MAGAZINE 


under the Indian municipal law, except, to quote 
the language of Mukherjee, J. “where the 
language of the provision or the nature of the 
right compels the inference that they are appli- 
cable only to natural persons.” In other 
words, a-coiporation’ which is’ registered in 
India, has-a ‘civil status’ in the sense Lord 
Westbury used the expression, and therefore, 
has the character of a citizen in that sense. 


Position under the constitution 


The question now therefore is : how far 
this common law position of the corporation 
is compatible with the provisions of our Consti- 
tution or with those of later legislation of the 
Parliament. 

‘Citizen’ has not been defined by. our.Consti- 
tution, and the only provision which is relevant 
is contained in Article 5, which deals with citi- 
zenship at the commencement of the Consti- 


tution.” The word ‘person’ in Art. 5 read with 
“Art. 367 would no doubt include a corporation 


as well ; hence a corporation which was re- 
gistered in the territory of India at the com- 
mencement of the- Constitution. would at first 
glance appear to come within Art. 5. If a cor- 
poration comes at all within this Article it must 
come either under Art. Ma) or (c), and not 
under (b) for the obvious reason that the pro- 
visions of Art. 5(b) are inapplicable in the case 
of a body corporate. But Art. 5(a) does not 
appear to have been intended to cover the casg 
of a corporation ; 
significant expressions in the Article, viz., 
‘domicile’ and “was born’—which are the two 
essential preconditions for citizenship under 


Art. 5(a}—would render either of them re- 


dundant. Because both domicile and birth 


mean the same thing, viz., registration, in tbe- 


case of a corporation. It will presently be seen 
that Art. 5(c) also is not probably itended to 
apply in the case of a corporate body. This 
Article 5(c) centres round the question of re- 


(13) Cesena Sulphur Co. Ltd., v. Nicholson, (1876) L. R. 1 Ex. D. 428 453). 
(14) Bradbury v. English Sewing Cotton Co. Ltd., (1923) A. C. 744. 
(15) Egyptian Deltækand and Investment Co. Ltd., v. Todd, (1929) AC. 1 (13), 
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sidence which is by no means an easy question - 


when. applied to a corporate body. The diffi- 
culty is even greater because the expression, 
“ordinarily resident”, in the Article has not 


been defined in the Constitution. No doubt’ 


the expression occurs in thé Indian Income 
Tax Act, 1922 ; but by Sec. 4B(c) of that Act 
“a company, firm or other association of persons 
is ordinarily resident in the taxable territories 
if it is resident in the taxable territories,’’ 
Therefore, in the case of a corporation there is 
no difference between ‘ordinary residence’ and 
‘residence’ under the income tax law in India. 
Moreover, though ‘residence’ is a ground for 
chargeability, and being ‘not ordinarily resi- 
dent’ is a ground for partial exemption from 
tax to which a resident is liable, ‘ordinary resi- 
dence’ is neither a ground for any further liabi- 
lity to tax nor for any exemption. Therefore, 
judicial. interpretations of income tax law in 
India are not likely to: be very helpful for the 
purpose. -> 

The residence of a corporatión determines 
its liability for income_tax also under English 
law ; and the general test of residence has 


been evolved by the English Courts in the in- 


come tax cases. According to them, a com- 


pany is regarded as resident in the country. 


where, the centre of control exists ; or, in other 


the affairs of the company aré located, the 
place of incorporation being only one of the 
evidentiary facts to be considered in the course 
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of ascertaining where the control resides.1”. . 
Though the natural inference from this test of 
residence would be that a company cannot be 
resident in two places simultaneously, the 
House of Lords has actually held that a com- 
pany for the purposes of income tax may have 
a dual residence! Of course, a *company 
engaged in active trading operations must have 
its central control in one country and in one 
country only ; a static company, on the other 
hand, whose only business is administrtive, 
may be deemed to reside in any country where 
a substantial part of that business is carried 
on.’*, Further the contention which is some- 
times urged that a company is inevitably re- 
sident in the country where it is incorporated 
and where its registered office is situated, is 
untenable in the light of the judicial decision 
of the highest Court in England. 

..in contrast to this position in English 
income tax law, the American law of taxation 
follows, the traditional American view of the 
non-existence, and therefore non-residence, of 
a corporation beyond the country of its incor- 
poration.! “A corporation can have no 
legal existence out of the boundaries of the 
sovereignty by which it is created.. It exists 
only in the contemplation of law, and by force 
of the law ; and where the law ceases to ope- 
rate, and is no longer obligatory, the corpora- 
tion can have no existence. It must dwell in 
the place of its creation, and cannot migrate to 
another sovereignty.”” But the theory of 





(16) Portions underlined. by the Author. 
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non-existence of a corporation outside the boun- 
daries of its orgin was later got over by decisions 
of the Supreme. Court which allowed a foreign 
corporation to be regarded as carrying on busi- 
ness28 ‘and to be suable in a State in respect of 
causes of action arising therefrom. 

Now, 4s regards ordinary.residence of a com- 
pany, Lord Sumner said that “a person ordi- 
narily_resident** in the United Kingdom as 
used in the Income Tax Acts is so inappropriate ` 
a term for the person, albeit an artificial one, 
who is always and by law immovably resident 
in the United Kingdom, that its use cannot be 
sustained (as regards a company)..... eee 
Although this observation of -Lord- Sumner 
has not escaped criticism from writers of Private 
International Law on the ground that where 
the control of a company is divided between 
the country of its incorporation and some other 
country, it would be reasonable to hold that 
it is ordinarily resident at its-registered office,** 
such criticism does not, for our present purpose, 
make it more probable that Article 5(c) of our 
Constitution was intended to apply in the case 
of a corporation. Indeed, any assumption 
that a corporation’s place of incorporation is 
also its ordinary residence, would militate against 
its claim to citizenship under Art. 5(c) on the 
same ground as would prevent -it-from coming 
under Art. 5(a): 


To sum up the effect of American and 
English decisions on ‘residence’ upon the ques- 
tion. of corporate. citizenship under. Art. 5(c) 
of our Constitution, while the American doc- 
trine of domestic residence for domestic cor- 
poration makes it impossible for a corporation 
to become a citizen under Art. 5(c) of the Indian 
Constitution ; the more liberal English law 
can at best introduce the conception of plurality 
of residence on the ground of divided control ; 


but in that-event, the corporation would most 
probably be deemed to be ‘ordinarily resident’ 
at its registered office, thereby making Art. S(c) 
inaccessible to it on the ground that ‘domicile’ 
and ‘ordinary residence’- being the same thing 
in the case of a corporation, Art. 5 of the 
Constitution could not have been intended to 
apply in the case of such an artificial person. 
Further, making Art. 5(c) accessible to a. body 
corporate, even if that’ were possible, "would 
lead to an absurd situation after passing of the 
Citizenship Act in 1955,” which has excluded 
all- companies, corporations and associations 
from becoming citizens of India in future. 


Position under the citizenship Act 


If, therefore, the door of entry into the hall 
of citizenship was only ajar under the Consti- 
tution, the Citizenship Act. of 1955% has shut 
it completely in the face of a corporation ; 
for, Sec. 2(f) of the Act provides that “Person?” 
does not include any company or association: 
or body of individuals, whether incorporated or 
not.” It is, however, important to remember 
that the Citizenship Act, 1955, deals only with 
the acquisition and termination of citizenship 


‘Subsequent to the commencement of the Consti- 


tution ; it leaves the question of citizenship at. 
the commencement oF the Constitution- un- 
touched. 


- Possible line of depa of the Law , 


“The Bombay case? is interesting also from 
another point of view. It shows a possible line 
of development of the law in future when our 
Judiciary would have to face the problem of 
determining the question of corporate citizen- 
ship in India. The principle that the Courts 
could look beyond the corporate entity, adopted 
as early -as 1809 in the United States of 





(23) Shaw v. Quince Mining Corporation, 36 L.ed. 768 (771) (1892). 
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America,* has beef accepted by the Bombay 
High Court in this case. It is, however, im- 
portant to remember that the case of Bank of 
United States y. Deveaux* in which the Court 
made an early attempt to look behind the cor- 
porate veil and which was cited with success 
in the Bombay case, ceased to be good law in 
America long ago.*® 

For: a true assessment ` of the Bombay case 
and its possible connection with the case of 
Deveaux, it - will be necessary: to examine in 
short the development of the law in America 
on the subject. It has always been held in the 
United States that a corporation is not a ‘citizen’ 
in the-sense in which that word is used in the, 
Constitution of, that country. According. to, 
the, accepted view, “the term citizen can be 
correctly : understood in no other sense than 
that in“ which it was understood in common 
acceptance when the Constitution’ was adopted, 
and as it is universally .explained by. writers 
on government, without exception.. A citizen, 
is of the genus ‘homo, inhabiting, and. having 
certain rights in some. State or district,. 
these privileges attach to. him in every. State 
into which he may enter, as to,a human being 
~as a person with faculties to appreciate them, 
and enjoy:them, and not to an intangibility, 
a mere legal entity, an invisible artificial being, 
but to a man, made in God's, own image.’ 
Therefore, when the case of the Bank of United 
States v. Deveaux™ came up in 1809 for 
decision in connection with the provisions 
of the constitution*!. relating to the jurisdiction 
of the Federal Courts which gave these Courts 
power to try actions between citizens belonging 
to -different States, the Supreme Court held 
that a corporation was not a citizen within 


(28) Bank of United States v. Deveaux, 5 Cranch (US) 61 (90) =3 L.ed. 38 (46) (1809). 


the meaning of those provisions, and so that 
it could not maintain an action against a 
citizen of a Stafe other than that in which it 
was incorporated. But following an English 
case,™* it was also further held that the Courts 
could, however, look behind the corporate 
veil, and where all the corporators were found 
to be citizens of the same State, the corporation 
could be regarded as a citizen of that State 
and, therefore, could sue and be sued in the 
Federal Courts. Chief Justice Marshall in 
delivering the judgment observed, “That cor- 
porations composed of citizens are considered 
by the legislatures as citizens, under certain 
circumstances, is to be strongly inferred from 
the registering act.”* Later on, in order to 
avoid inconvenience, all members of a corpora- 
tion were presumed to be citizens of the State 
in which it was incorporated ; but the presump- 
tion. was rebuttable Finally, by the end 
of the. nineteenth century the presumption of 
citizenship became ong of law and was 
irrebuttable.** This is the present position 
in America. 

_ The case of the Bombay High Court? 
can now be seen in its proper perspective. It 
is clear that the Bombay case, in so far as it 
seeks to establish the principle that the Court 
can look behind the corporate veil to see the 
character of the corporators, stands or falls 
by the authority of the case of Deveaux”. 
This authority- has been challenged from at 
least three different angles. In the first place, 
the principle established has no application 
at the present time. “The authority in the 
case of United States v. Deveaux has been much 
limited, if not over-ruled, by subsequent cases 
and that ‘at the present time the courts of this 





(29) Dr. Schuster : The Nationality of Trading Corpn., 2 Grot. Soc. (1916), pp. 61, 65, 82-83, 
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country (i.e. America)®® are entirely wedded 
to the doctrine that the corporators of a cor- 
poration are conclusively presumed to be 
citizens of the same State as the corporation.” 
Secondly, the authority of Deveaux’s case 
has always been limited to the question of 
jurisdictioh, it was never extended to any other 
citizenship rights under the American Consti- 
tution. “In that case the court confined its 


decision, in express terms, to a question of 


jurisdiction ; to a right to sue ; and evidently 
went, even so far, with some hesitation..... 
But the principle has never been extended any 
further than it was carried in that case....*”*22 
And thirdly, the decision in Deveaux’s case 
even in regard to the question of jurisdiction 
did not gain universal acceptance in America. 
Justice Wayne in Letson’s case? felt free to 
say that Deveaux’s case was “carried too far 
and that consequences and inferences have 
been argumentatively drawn from the reasoning 
employed” in that case “which ought not to 
be followed.” According to this learned judge, 
the decision of that case “has never been satis- 
factory to the bar, and....not....entirely 
satisfactory to the court that made” it. “By 
no one was the correctness” of it “more 
questioned than by the late Chief Justice who 
gave” it. Justice Wayne then went on to add: 
“We think we may safely assert, that a majority 


(35) Words in brackets added by the Author. 
(36) Garner: 


International Law and the World War, 1920, Vol. 1. p. 227. 


of the members of this court have at all times 
partaken of the same regret, and that whenever 


a case has occurred on the circuit, involving 


the application of The Bank v. Deveaux, it 
was yielded to, because the decision had been 
made, and not because. it was thought to be 
right.” 


Conclusion 


In view of this position of ‘the faw in 
America, it is clear that the judges in’ India 
would be rowing against the current of time 
should they choose to sail in the same boat 
as the Bombay High Court.. Whatever be 
the future development of the law of corporate 
citizenship in India, the present state of law 
in which an Indian Company is granted the 
fundamental rights of a citizen because its 
shareholders happen to be cftizens of India, 
militates against the doctrine of corporate 
personality ;9? and the grant of such citizenship 
rights to a body-corporate which is not yet 
adjudged a citizen, is not consistent with the 
fundamental law of the land. If justice-under 
the present day conditions of economic develop- 
ment of the country demands that an artificial 
person, such as a Company, should get the 
benefits of the fundamental rights of a citizen, 
the simplest thing to do is for the supreme 
authority to make it one. l 


(37) See In re. Sheffield etc, Society, (1889) 22 Q. B. D. 470 (476)-per cave, J 
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Some Aspects of Shrievalty in England and in India 
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, 1 f 

The office of the Sheriff termed Sheriffalty, 

Sheriffdom, Sheriffship or. Shrievalty has its 

origin in the English system of legal practice 
and procedure. ` 


In. England the, Counties were and are 


known ‘as such and such Shires, a Shire implying ` 


one of the larger divisions of England for 
political purposes. ` 

The word Sheriff or Shireman originally 
meant the Governor of a Shire. 

According to Chambers’ 20th Century 
Dictionary the interpretations — of the word 
“Sheriff” are as follows : 

(1) in Law : The Chief Officer 0f the 
Crown in every County Or 
; : Shire, his duties being 
y e | chiefly - ministerial rather 
than judicial. 
The Chief Magistrate and 
Judge of the County. A 
The Office of Sheriff is 
mainly ministerial, his 
principal duties being to 


(2) Scots Law : 


(3) ‘Inthe United 
States : 


maintain peace and order,. 


attend Courts, guard pri- 


sonets, serve processes--and ` 


execute judgments. 

m ancient times there used to be Shiremoots 
in England. A:Shiremoot méans a Court of 
the County held periodically -by the Sheriff 
together with the “Bishop” or the “Ealdorman”. 
- It is very difficult to delineate in seriatim 
what ‘were the exact functions of the office of 
the Sheriff in ancient times. The - functions 


were numerous and varied. The office had 
judicial functions, ministerial functions and 
various other functions. Perhaps it would 
be easier to describe as to what were not the 
functions of the office. 


: U 
Law relating to Sheriffdom in England prior to 
1887 - 


In England the Sheriff’s Act (50 and 51 
Viet. C. 55) was passed in 1887. This Act 
dealt with the appointment of Sheriff, his 
functions, Fees and other matters Telating to 
his office. 

In India, however, the institution of Sheriff 
came into existence much earlier than 1887 . 
and as such it would be interesting to see what 
exactly were the provisions under the Law in 
England prior to 1887 relating to the nature 
and functions of the Sheriff, his fees and other 
important matters in connection with his office. 
For this purpose the common Law of England 
has to be referred to. 

A brief resume of what appears in Hals- 
bury’s Laws of England and other treatises 


-regarding the office of the Sheriff is given below. 


It is the state of affairs prior to the passing 
of the Sheriff’s Act in 1887 that has been mainly 
considered in dealmg with the” ae ih 


Nature of office : 


The Office of Sheriff is an office of preat 
antiquity and importance. If a person duly 
appointed as Sheriff refused to serve, he was 
liable- to a criminal „prosecution or to be 
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*° 


indicted. In ancient times the Sheriff had 
judicial functions and used to exercise both 
Civil and. Criminal jurisdiction. The Shire- 
moot referred to in Chapter-I was a Court 
held periodically by the Sheriff. 

Such jurisdictions have now been trans- 
ferred to the modern County Courts and justices 
of the peace. The Sheriff, however, still 
exercises some judicial functions and has 
ministerial powers and duties of an extensive 
and important character. 


Appointment : 


- À Sheriff is apc annually for every 
County except in the case of the Counties of 
Cambridge and Huntingdon for which only 
one Sheriff is appointed. 


Authority : 


The toni of a Sheriff does nol extend 
beyond his own County. 


Qualification : 


A person may not be appointed Sheriff 
of a County unless he has sufficient land within 
his County to answer the King and His people. 


Nomination : e 


_ On.a particular day every year persons fit 
to serve as Sheriffs for the several Counties 
are nominated in the customary manner at 
the Royal Courts of Justice by. the Lord 
Chancellor, the Chancellor of the Exchequer, 
the Lord President and others of the Privy 
Council aud the Lord Chief Justice, or any 
two or more of them, with the Judges of the 


High Court or any two or more of them. By ' 
the Sherifís Act of 1887 (50 and 51 Viet C. 55) - 


the date has been fixed as November 12. 
The method of nomination : 


After the great officials and judges have 
taken their places on the bench, the -King’s 
Remembrancer reads the names of nominees 


for. service as Sheriffs in the various Counties - 


in the preceding year.- The names of the 


Sheriffs actually in office are then struck out 
and the Senior Judge of assize who went the 
last summer circuit gives in other namés which 
are as a rule adopted and placed on the nomina- 
tion list. If deaths have occurred, or excuses 
are made and allowed, other names are supplied, 
so as to make up a list of three names for each 
county, the names so settled being read out 


“by the King's Remembrancer and taken to 


be nominated and placed on the roll. 
Pricking the Sheriff : 


The names so nominated are entered on 
a roll of parchment and presented to ‘the King - 
in Council and His Majesty appoints the 
persons to serve by pricking with a silver bodkin 
opposite to the names in the list of persons 
nominated, a ceremony known as “pricking 
the Sheriffs,” the name pricked ‘being, usually 
the first one on the list. The names are 
announced in the London Gazette immediately. 


Oath : ` 


The Sheriff has to make and subscribe a 
declaration solemnly. in the prescribed. form 
before one of the Judges of His Majesty’s High 
Court of Justice or before a Justice of the Peace. 


Tenure of Office: ` 


' The Office of Sheriff is held ‘during the 
pleasure of the Crown- and is an annual one 
and he is to continue until ‘his succéssor has 
observed the necessary formalities and entered 


“upon the office. 


In the case Chune V. Pyot (Sheriff of 
London) reported in -Rolle's ‘Report’, 1.237 
it appears as follows :- ` 

“Anciently it was the Earls who exercised 
this office of Sheriff, and then they held’ the 
office as long as they wished ; but afterwards, 
when estates for life and of inheritance ‘were 
granted, Shrievalties were granted, arid: Sheriffs 
have the same power the ancient Earls -had, 
of which diginity there were some relics-to ‘that 
day, for instance, the “White Wand.” =` 
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Daties- and: Powers : - 


It is the duty of the Sheriff to arrange for 
reception of the Judges of assize and generally 
to attend on `Judges, to Provide a proper 


equipage and escort for conveying them on ` 


arrival ta their lodgings, to see that they are 
properly lodged and cared for and treated with 
all respects and to arrange for their departure 
on temnination of assizes. The Sheriff was 
required to make ipe for the opening 
of- the Commission. 


The Sheriff or the Deputy Sheriff should 
attend the Court throughout. each day for the 
purpose of looking after the jurors who are, 
under the Sheriff's Control and observing any 
directions. of the Judge, the Clerk of Assize, 
or Clerk of Arraigns. 


- The Sheriff should: engage men-servants 
in livery- in attendance for-providing an escort, 
Keeping order in soun and for kana the 
Judges. - 


The Sheriff should ; summon Juries pursuant - 
to precept from the Court and deliver a return 


to the precept tothe Clerk of the Assize.’ 


Sheriff is to issue public notice on receipt of 
precept. It is Sheriff’s duty to carry out judge- 
ments of the Court in execution. — 

- The Sheriff-is to look after- and feed the 
jurors detained for the night. 


e The Sheriff is also the arm of. the Court 
to Whom the Writs and processes are directed 
for service and/or’ execution. He has other 
duties also, (both official and unofficial) to 
_ perform. 


- As conservator: of peace it is the dite of 
the: ‘Sheriff to suppress riots' and to defend-the 


County against invasion by the King’s enemies. - 


In ancient times it was part of his duties to 
pursue. and arrest fellons within- his county 
and for that purpose to raise the bue: and cry. 
Rank : 


-. During the term of his office, as- the keeper 
.of the King’s peace, both by common law and 


by commission, the: Sheriff is the first man in 
the County and superior in rank to any noble 
man -therein. (Matner on Sheriff and Execu- 
tion Law). 


Dress : 


The proper dress for Sheriff is Cburt dress 
or military or other uniform, with, in the case 
of a City Sheriff, his robe of office. 


Under-Sheriffs usually wear evening dress, 
or sometimes Court dress. It would seem, 
however, that they have no particular dress 
as a matter, of right, except, perhaps, as to 
Court dress, when they have been presented 
at Court. l 

The Sheriff is called High Sheriff and Deputy 
Sheriff is sometimes called under Sheriff. In 
some places, however, the Under-Sheriff and 
Deputy-Sheriff are two different posts. 


How. work of the office is carried out: 


The Sheriff is required to engage Deputies 
to perform the duties of the office and to assist. 
him. But in cases where the personal 
attendance of the Sheriff is conventional, mere 
attendance of the under-Sheriff i.e. the Deputy 
Sheriff cannot absolve the responsibility of 
the Sheriff to attend personally. All routine 
work is, however, attended to by the Deputy 
Sheriff and his staff and the Sheriff is not 
required to attend to it personally. The Under- 
Sheriff has to continue to perform the duties 
of the Sheriff, if the latter dies during his term 
of office. 


The Under-Sheriff has authority to execute 


` deeds in the name of the Sheriff. 


The Under-Sheriff may practice as a Soli- 
citor during his term of office. 


- It has been perhaps observed that a lot of 


ceremony is associated with the opening etc. 


of Courts of Assizes. Formalities and solemn- 
ness add to the grandeur of the occasion. But 
at the present day although much of the 
formality has been done away with, yet a lot 
remains to reckon with, 
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“White TAR used by the Sheriff and Under- 
Sheriff : 

The “White Wand” is a relic of the past 
dignity attached to the office. Even today 
the Sheriff as well as the Deputy Sheriff carry 
in their respective hands a “White-Wand” 
while sesstons trials open. The “White-Wand” 
symbolises authority. 


“The Robes worn by the Hon’ble Judges”” ; 

“It would be interesting to note the types 
of” robes worn by the Hon’ble Judges on 
different occasions. Customs and usages are 
the guiding factors also in this behalf. 


Mr. A. E. ` Bowker who was a Barrister’s 


clerk attached to Sir Edward Marshall Hall 
and -thereafter to Sir Norman Birket writing 
in his book “Behind the Bar’’ has in a few 
words dealt with the subject very ably. He 
writes as follows :— 


“On the subject of robes there are certain’ 


little customs and usages not generally known 
to the public which may be of interest.” 

“Robes worn by His Majesty’s Judges ‘are 
a very expensive part of the pomp and ceremony 
in which they have to take part. And to-day 
they-cost at least three times the amount they 
did when I first started. 

“Different robes for different occasions. 
The picturesque -scarlet robes are worn when 
a Judge is engaged in trying criminal offences, 
on special days and on all ceremonial occasions. 
The ordinary dark robes are worn for civil 
trials, or work in the Divisional Court, where 
three Judges sit to hear appeals from County 
Courts.” . 

“Then there are the wigs. The full-bottom 
wig that is the long wig which comes down 
over the shoulders—is only: worn on State 
occasions, for cathedral services and for the 
opening of Assizes. On all other occasions 
the short bobbed wig is worn.” 

“The ‘black cap’ is carried on all occasions 
when trying criminal cases. But the Judge on 
circuit who is taking civil cases carries the three- 
concerned beaver’ hat.” 


CEREMONIES ATTENDING. THE 
SESSIONS TRIAL : 


The Judge’s arrival ete. 


From the arrival of the Judge in the Co 
where the Court of Assize during a term is to 
sit till after the conclusion of the term of the 
assize various ceremonies are noticeable. 
Those will appear in some paragraphs- here- 
after. 


The procedure at the time of opening of the Court 
of Assize : 


“The Sheriff, the Deputy Sheriff, the Chap- 
lain, the Judges’ clerk along with the Judge 
come out in procession to the Court. On the’ 
first day when the Commission is being opened 
(Courts of Assize sit under Commissions issued 
in that behalf) the Court usher solemnly pro- 
claims in the following manner: . | 

“All persons having anything to do before 
my Lords the King’s Justices of Assize Oyer’ 
Termini ‘and General Gaol Delivery for the 
County of “X” draw near and give your atten- 
dance.” 


The formal words invariably added to the con- 
cluding portions of a death sentence : 


It would: also be interesting to note the word- 
ings of the concluding portions of Death Sen- 
tences, 

“Death Sentences end with “The Sentence 
of the Court is that you be taken from this 
place to a lawful prison and thence to a place of 
execution, and that you be there hanged by the 
neck until you be dead and that your body be. 
afterwards burried within the precincts of the 
prison in which you shall have been confined 
before your execution. And may the Lord 
have mercy upon your soul.” 

- As soon as the sentence is pronounced the 
Chaplain utters “Amen.” 


Ceremonies on Judge’s arrival : 


“In these days of austerity a lot of the old- | 
time picturesque panoply associated with the 
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arrival of-a Judge-is gone. - In former times 
the Judge was met officially at the Station by the 
High Sheriff, accompained by the Under. Sheriff 
and sometimes a couple of trumpeters who 
blew a fanfare ás the Judge in Scarlet was con- 
ducted to the carriage awaiting him.” 


“It was quite a ceremony and the drive from 
the Station to the Judge’s House, which is set 
aside for him by the Under Sheriff, was a very 
dignified journey. ` Now-a-days the Judge is 
simply met by the Under Sheriff and the drive 
e to the lodgings is no longer spectacular.” . 
White gloves ` 


- Presentation of white gloves to a Judge when 
there is no cases for trial at the Criminal Sessions 
is one of the ancient customs. A pair of white 
- gloves on such an occasion is ceremonially 
presented to the Presiding Judge while taking 
his seat in Court of Sessions. 


In England white gloves are presented to 
“the Judge during a Maiden Assize. Formerly 
a Maiden. Assize meant one at which no prisoner 
was condemned to death. But it now means 
one at which there is no cases for trial, 


` The Onerous duties of the Under Sheriff : 


“And hence let me pay tribute to that very 
hard-worked man the Under Sheriff, upon 
whose-shoulders so much of the real labour of 
making a success of an Assize depends. His 
duties are endless ; for apart from: the work 
Which he had put in before the actual Assize 
opens he has other onerous tasks to perform. 
From the moment His Lordship (or their Lord- 
ships) arrive in his city he makes himself entirely 
responsible for their comfort and well-being 
. throughout their stay, housing them, arranging 
conveyances, times of sitting, finding out the 
class of literature they like to read in the even- 
ings and a thousand and one other duties too 
numerous to mention”. ` 

“T feel sure I am speaking for all other 
Judge’s clerks as well as myself when I say that 
the- kindness-and consideration of the Under 
Sheriffs of various counties goes far to making 
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pleasant what might otherwise be a very lonely 
existence.” 

One writer of a Jepi novel gave three de- 
finitions of an Under Sheriff as viewed through 
the jaundiced eyes of a Judge’s clerk, a character 
in bis novel. l 

“The Under Sheriff who sends a car to the 
Station to take me and my luggdge to the 
lodgings is a gentleman. The Under Sheriff 
who lets me have a taxi is a decent sort. But 
the Under Sheriff who lets me walk on my old 
feet and hump my luggage as well is a “bastard”.” 
(From “Behind the Bar’ by Mr. A. E. Bowker). 


JHI 


During the British rule Sherievalty in India 
was created at Madras; Calcutta and Bombay. 
In Calcutta it began under the Royal Charter 
in 1774, The powers and functions then exer- 
cised by the Sheriff in this country were similar 
to what they were and now are in England. 
Upto a certain time Sheriffs in India were 


appointed by the Governor General. There- 


after the power of appointment vested in the 
Governor of the Province and now the State. 
Only Bombay, Calcutta and Madras had Sheriffs 
and the office is still being continued in those 
three cities. So long as British administration 


continued the Sheriff was considered as the 


first citizen of the city. ` 
The Sheriff is the arm of the High Court 


and through him the Courts’ authority is exer- 


cised. All Writs, processes and orders issued 
by the High Court are with a few exceptions, 
required to be served or executed through the 
Sheriff. In the course of such executions of 
processes huge sums of moneys are sometimes 
realised by sale of judgment debtors’ properties 
or otherwise and the Sheriff remains responsible 
for depositing the same in the Court against 
proper entries after deduction of his charges 
and poundage. Sometimes the Sheriff is 
directed by the Court to distribute the realisa- 
tions directly amongst the judgment creditors. 

Apart from various other duties, the Sheriff 
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summons Jurors during the holding of the Cri- 
minal Sessions in the High Court and the Jury 
Summons is actually issued and also served 
through his agencies. The Summonses are 
not issued by the Court but only a precept is 
directed tothe Sheriff requiring him to call the 
requisite | number of Jurors. 

In cages of commitment. of contemnors for 
contempt of Court, the Sheriff’s Officers take 
charge of the contemnors and send them to 
Jail. In or about 1934-35 an Editor of a news- 
paper was committed for contempt and the 
then Sheriff took charge of him and personally 
conducted him to the prison. 

The Sheriff has also to perform various other 
functions besides the duties required to be per- 
formed as the arm of the High Court, 

Convening public requisition meetings, re- 
ceiving foreign dignitaries or V. I. Ps. of the 
land while coming to the city, entertaining 
delegations, foreign or otherwise, making dona- 
tions for charities etc. are some of the other 
traditional functions, not related to Court 
matters, which the Sheriff has also to perform. 
All proclamations. during the British. Regime 
were made by the Sheriff from Town Hall. 

Under the provisions of the Charitable 
endowments Act 1890, the Sheriff has been 
appointed in the Board of administrators of 
various charitable endowments. The Sheriff 
is also a Trustee under the Mahajati Sadan 
Act of 1949. 

The Sheriff is also a visitor of the Presidency 
Jail and some of the Hospitals of the City. 

It may be-observed that under the British 
rule it had been a practice with few exceptions 
that immediately after a Sheriff came into office 
on 20th December of a year he was either kingh- 
ted or granted other honours on the following 
New Year’s day. 

Recently some changes have been intro- 
duced by the Calcutta Sheriff’s Act 1948 and 
the -rules made thereunder. An important 
amendment is that the revenue derived from fees, 
poundage and charges realised by the Sheriff 
is now all deposited in the Revenue account of 


the State Government and no part of the reali- 
sations belongs to the Sheriff as was the case 
in the past. 


IY 


The customs and usages followed in 
England were observed in India with little 
changes. The “White Wand’ is still in use. 
The ‘Usherer’ (in Calcutta called “Crier”) still 
solemnly proclaims the holding of the Court 
of Sessions. The Sheriff Summons Jurors and 
looks after the comfort of the Hon’ble Judges 
and meets the tiffin allowance of the Jurors. 
The Hon’ble Judge while sitting in the Sessions 
trials wears the scarlet robe. 

One who has attended a sessions trial at the 
Calcutta High Court must have observed the 
ceremonies connected with it. The Presiding 
Judge while coming to the Court to take his 
seat is accompanied every day by the Sheriff, 
the Deputy Sheriff and the Sheriff’s attendants 
including the mace and sword bearers. Both 
the Sheriff and the Deputy Sheriff hold “white 
wand”? in their respective -right hands. The 
usherer makes the cry solemnly announcing 
the holding of the sessions Court and so long as 
the cry goes on all present in the Court room 
remain standing and the mace and the sword 
are displayed in the Court room. After the 
cry is over the Presiding Judge takes his seat 
and the Sheriff and the Deputy Sheriff take 
their respective seats on either side of the Presid- 
ing Judge. Such ceremonies are still conti- 
nuing. 

Since 1948 when the city sessions Court 
was eStablished in Bombay such ceremonies 
have been discontined in that state. In 
Madras High Court similar ceremonies were 
observed arid the Commissioner of Police used 
to join in the procession over and above the 
Sheriff and the Deputy Sheriff. This has been 
discontinued in Madras also since the original 
criminal jurisdiction of the Madras High 
Court was transferred to the city court there. 

The establishment of the Supreme Court 
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at Calcutta: in 1774 which preceded the establish- 
ment of the High Court in 1862 was the first 


firm step taken to introduce the British system. 
it was provided in the. 


of Judiciary. in Bengal. 
charter that English laws would be the guiding 
factor. The English procedure was followed 
by the Supreme Court in toto. 

- But then, the Courts and other authorities 
Wg ni - immediately before the establish- 
ment ofthe Supreme Court did not at its start 
willingly co-operate with it. Im its turn the 
Supreme Court, however, was zealous to 
establish its authority.. In doing so the said 
Court issued various writs and processes and: 
got them served. and executed’ riel the 
Sheriff. 

Any opposition to the exercise of ig 
authority was sternly met. 

As a result there were, on many co 
clashes between the Sheriff’s men and the parties ' 


against whom the processes were directed. 


Various interesting situations also arose. 4 
Some anecdotes covering the period from 
1774 till now are given below : 3 
~ (a) “In the past nothing was too trivial 
to bring before the Court. Every man in 
Calcutta who had a grievance approached the 
Court for redress, which happily does not seem 
to have been bound by stamps and red tape. 
It was only necessary tọ impress the Court of 
the urgency of the matter and the Court took 
a°sheet of paper and with its own hand directed 
the Sheriff to arrest or Mesas some one and it 
was done.” . 
“Seals were dew, ‘stamps did not exist 
and there was none of the ornaments which 
embellish a modern legal document. Warrants 


were not the terrible things when the last century 


was' young which they.are to-day. Even when 
a lanthorn was taken away from the owner, 
it did form the subject matter of an order by the 
Hon’ble' Judge who directed the. claimant to 
the Sheriff. -A man who lived for any length 
of time in old Calcutta and escaped arrest by 
the Sheriff must either have lived the life of a 
Monk or a "Hermit, for. all other . merchants, 
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writers, Soldiers, Sailors and even Clergymen 
seem to have had the distinction and the 
honour of being acquainted with the Sheriff. 
The Sheriff himself was not overlooked and on 
many occasion when he did produce some one 
in Court when ordered to do so, the Court did 
not hesitate to issue a warrant for the arrest of 
the Sheriff himself.” (From the book Sheriffs 
of Fort William by Mr. C. Moore). 

(b). The story is told of the Sheriff’s 
officer who when asked to seize and produce in 
Court all “Chattels” or “movables” of a Nawab, 
brought the entire harem before the dumb- 
founded. Judge. (in Indian Law of that time 

“movables” included “Jorus” and “Gorus”, 
i.e. wives and cattle.) 

(c) “Mr. Alexander Mackenzie, Judge of 
Behar in 1815 described as going about like a 
petty king surrounded by about two hundred 
Burkundazes and Chaprasis became indebted 

\to one Ram Chunder Banerjee in the sum of 
Rupees thirty-seven thousand. Banerjee ob- 
tained a decree against him in the Supreme 
Court for this sum, by which he became the 
unconscious agent that kept in motion the War 
mentioned hereafter.” ` 

‘Behar was farther from Calcutta in 1815 
than it is today. But there was a dak (postal) 
service that carried letters all over the British 
portion of India, by which Mr. Mackenzie was 
no doubt informed of the trouble that was being 
prepared for him at the presidency. How- 
_ ever, he remained in his kingly isolation up in 
- Behar and a-Sheriff’s officer was sent to arrest 
him. Kings are proverbially dangerous per- 
sons to approach, unless one brings a tribute or 
a peace offering in one's hand. The Writ of 
a mere Court of Justice is not the best weapon 
with which a visitor should be armed on such 
an occasion and so. the Sheriff” officer found 
in arriving in his honour's domains.” 

. “Offence has always been considered as the 
best defence in any -situation in which force is 
the determining factor. He did not hesitate 
to use it, for when the. officer of the Sheriff 
arrived. he and his party were set upon by Mr, 
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Mackenzie's Burkandages and Chaprasis and 
scattered to the. fair winds of Behar. Mr. 
Mackenzie was certainly of the type that would 
have attempted to carve out kingdoms for them- 
selves in India, were it not for the British Army 
a force over which he had no control and which 
might be expected to interfere with any ambi- 
tions of his that went beyond certain bounds.” 

“In due course the news of Mr. Mackenzie’s 
interpretation of how Writs of the Supreme 
Court should be treated reached Calcutta and 
the Government were moved to lend their aid 
to trap this highland lion.” I 

“The Sheriff’s bailiff with the aid of the army 
` fares forth to settle with Mr. Mackenzie.” 

“This time the position was reversed for now 
the element of force is on the side of the Sheriff. 


In any case he seems to have been captured very ` 


tamely and in a manner that sadly belied the 
promise of his previous exploit.” (Sheriffs 
of Fort William by Mr. C. Moore). 

(d) In its issue of the 29th January, 
1961 the Statesman published a news, item 
which appeared 75 years ago in its issue of 
January 29, 1886 when Mr. George Yule was 
the Sheriff. The news item was as follows :— 

“Anti-Income-Tax Meeting : 

“The Public meeting called on requisi- 

tion to the Sheriff to protest against the 

Income-Tax Bill, was held yesterday 

afternoon at the Town Hall. There 


was a large gathering, some 500 persons 


of different denominations being present.” 
(e) The Editor of-an English newspaper 
was involved in a contempt proceedings. The 
then Lt.-Governor gave sanctuary to the 


Editor who happened to be his friend. Ulti- 


mately the man had to surrender to the Sheriff’s 
authority after the court had suspended sitting 
altogether for sometime on that score. | 

(f) A special route is assigned for the 
Sheriff for conveying prisoners from the Court 
House to the Presidency Jail which is included 
within the local limits of the Original Side of 
the High Court. In or about September, 
1925 some difficulty arose with regard to con- 
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veying prisoners through that route aud the 
propriety of .the Sheriff's men conveying 
prisoners through. otber routes which run 
outside the Original Jurisdiction of the High 
Court was questioned. As a result an Act 
was passed in: 1931 being the Sheriff of 
Calcutta (powers of Custody) Act, 1931 (Act 
XX of 1931) whereby the provisions of the 
said Act were retrospectively given effect to 
from Ist September, 1925 and it was inter alia 
provided thereby that if, owing to any difficulty, 
the first mentioned route cannot be con- 
veniently followed it would be competent for 
the Sheriff’s men to convey the prisoners 
through another route which may be outside . 
the Original Jurisidiction of the Court. 

. (g) During the trial of a murder. case 
in the Criminal Sessions of the Court it was 
alleged that the accused persons committed 
the murder on a barge on the Ganges. The 


‘ Counsel on both sides having prayed for local 


inspection of the relevant places by the Jurors 
it appeared that the said inspection could be 
carried out conveniently by travelling on a 
Steamer. The Hon'ble Judge trying the 
Sessions tase directed the Sheriff to conduct 
the Jurors to view the places and the Hon'ble 
Judge also wanted to make inspection perso- 
nally. Accordingly the Sheriff chartered a 
Steamer for the appointed day and conducted 
the Jurors to the places concerned. The 
Hon’ble Judge and the Counsel on both sid& 
also went along with the Jurors and the Sheriff 
stood as the host to all including Court Officers 
attending on. the Hon’ble- Judge. . 

(h) Another incident occurred recently. 
when a person suing in forma pauperis refused 
to pay the Sheriff’s fees for service of the. Writs 
of Summons. The office maintained that 
according to the provisions under the law such ` 
fees could not be dispensed with. The matter 
was considered by the.Court where the adminis- 
tration was represented through the Govern- 
ment Solicitor. The rule of the Court, being 
rule 15 of. Chapter XII, contains a penal pro- 
vision inter: alia that any person ‘taking or 
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agreeing to take or to seek or obtain any fees 


from a person suing, defending or proceeding . 


- as a pauper for the conduct of his business in 
the Court shall be guilty of a contempt. of 
Court. The office took great risks in insisting 
on the payment of the fees on the pain of being 
likely to be committed for contempt. The 
decision. of the Court however went in favour 
of the, Sheriff’s office and the Court inter alia 
expressed as follows: . 

“In my.opinion, service of process. Is ioi 
conduct of the business of the pauper in Court.” 


. Happily, however, the matter ended to the. 


satisfaction.of all concerned when the Sheriff 
made a charity to the . pauper, out of the 
Sheriff’s funds, of the exact amount the pauper 


had to deposit for the fees for the service of. 


the writ. - .. 
(ü) -As already stated apie there are 


many anecdotes too numerous to enumerate. . 
But it is a common belief.supported by instances” 


that in hunting up: the ‘records of. the 
Sheriff’s office documents of historical value 
may be traced. 


‘Recently -as a result of efforts made by: 


the Staff one or two important papers have 
been traced. One of them is a letter dated 
May, 1874.addressed to the Sheriff of Calcutta: 
_ (then Mr. Maneckjee Rustomjee the first ever 
Indian Sheriff since the creation of the office 
in 1774) requesting him to convene a public 
“meeting at the Town Hall for adopting measures 
to perpetuate the memory of the late Justice 
Dwarkanath . Mitter. The letter was. signed 
amongst others . by Pandit. Iswar . Chandra 
Vidyasagar. 


(y) - One cannot while dealing with. “the: 


subject resist the temptation of mentioning 


certain stories that. go round ss the 


bailiffs. of the Sheriff. 


_ «One of such stories goes that a Sheriff's 
bailiff with his men went to attach the movables 
of a Judgment debtor and on reaching the 


clatter’s abode found that a banquet was being 


arranged by him. The Judgment debtor 
swiftly made friends with the bailiff and his 
men-and assured them that immediately the 


banquet was over and the guests left the place 


he would submit to the Writ. He, however, 
invited the bailiff.in the meantime to be his 
guest .at the banquet. He further persuaded 
the bailiff-to get his men change their liveries 
and to work as waiters as otherwise the presence 
of those men in official liveries might disclose 
everything “to his guests which he wanted to 
avoid. The Bailiff agreed. The banquet was a 


«real success in as much as the flow of food and 


good wine had no bounds. The Banquet was 
over, the guests left the place but the Sheriff’s 
Bailiff was found snoring underneath the table. 

The other story is more ingenious. A 
Sheriff’s bailiff making an inventory of articles 
seized under a fi-fa (Writ of attachment of 
movables) mentioned various articles seriatim 
found at the Judgment Debtor’s abode. At 
the..concluding portion it was found that he 
made several changes regarding one item. The 
item was first written as “one bottle of scotch 
whisky.” This was penned through and 
benéath this it was written “Half-a-bottle of 
scotch. whisky.” This again was penned 
through and underneath this it was written 
“quarter bottle of scotch whisky.” This 
also was-penned through and the item read 
as “Empty -bottle of scotch whisky.” This 
was. the last but one item in the Inventory. 
The last-item appeared as PANO pe carpet.” 
oe Punch) 


The President's Powers 


By 


š _ Sri S. Gupta, Bar-at-Law. ` 
Member of the Parliament 


What are -the powers of our President ? 
Is he bound to act in accordance with the advice 
of his council of -Ministers like the monarch 
of the United Kingdom, or is he not ? 

These questions would perhaps never have 
arisen had the President not raised them him- 
self. It has so long been accepted almost 
instinctively, that what our constitution has 
given us is a parliamentary democracy with a 
constitutional head of State, and its con- 
comitant, a responsible government, exactly 
on the British model. That is why the whole 
country received a sudden and unpleasant 
jolt when the President thought it fit to voice 
his doubts. 
- It. appears from press reports that the 
President, in his speech made after he had 
laid the foundation stone of the Indian Law 
Institute at New Delhi, expressed the view 
that in equiting the powers of the president 
with those of the British monarch the con- 
stitution was being wrongly interpreted. 
According to him... ‘there is no provision 
in the constitution which in so many words 
lays down that the President shall be bound 
to act in accordance with the advice of his 
Council -of ministers.’ According to him it 
was not desirable ‘to treat ourselves as strictly 


bound by the interpretations which have been ` 


given from time to time to expressions in 
England,’ as conditions in this country were 
very much different from those in the United 
Kingdom. He appears to have relied on 
certain provisions of Articles 74 and 75 which 
lay down that “there shall be a council of 
ministers with the Prime Minister at the Head 
to aid and advise the President in the exercise 


‘of his functions. That the Prime Minister 


would be appointed by the President -and the 
other ministers would be appointed by the 
President on the advice of the Prime Minister, 
and that the ministers would hold office during 
the pleasure of the President. 

Since the question has been raised by the 
President himself, the question assumes a 
constitutional importance of the first magnitude. 
For, if the President and the Council of 
Ministers happen to fall out on the scope of 
their respective powers and functions, a very 
serious crisis in administration is sure to 
develop. That crisis, it must be realised, would 
not remain confined to the Centre alone, but 
must spread to the States also. Because the 
powers and functions of the governors of 
States and their Council of Ministers are 
described in the constitution in terms practi- 
cally identical with those defining the powers 
and functions of the President and his Council 
of Ministers. Such a crisis may have far- 
reaching and even disastrous consequences” 
for the difference cannot be solved by the 
judiciary which is precluded by Article 75(2). 
from enquiring into what advice, if any, was 
tendered by ministers to the President, and still 
more, as to whether the President did or did 
not act in accordance with any such advice. 

As we have a written constitution we have 
to find the limits of the respective powers and 
functions of the President and of the Council 
of Ministers from the provisions of the con- 
stitution itself. 

Under article 53(1) of the Constitution 
“the executive powers of the Union shall be 
vested in the President and shall be exercised 
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by him, either ` directly or through officers 
subordinate to him, in accordance with this 
constitution.” No difficulty arises with respect 
to functions exercised - “through officers sub- 
ordinate to him.” Every act of every officer 
performed in accordance with his authority 
is an exercise of the exécutive power of the 
Union which is vested in the President. The 
President need not perform these. functions 
himself but may have these functions performed 
through sub-ordinate officers: duly appointed 
and authorised for the purpose. For example, 
an import licence need not be issued by- the 
President himself but may be issued by an 


officer sub-ordinate to him who is duly , 


authorised to do so, 

But the question may arise, what about 
the functions which: the President exercises 
“directly” ? May it not be that in exercising 
such_ functions the President may act in his 
sole discretion and take whatever decision he 
pleases and execute them as he pleases, At 
any rate, he is bound to act accordingly to the 
advice of his Council of Ministers when the . 
constitution says that he can exercise his | 
functions directly” ? The- answer to both 
` this questions is in the constitution itself, : 
Article 53 does not say merely that the President 
may exercise his functions “directly,” but says 
that they may be exercised “directly” in 
accordance with this constitution. The pro- 
vision of the constitution which is directiy- 
relevant to the present discussion in Article 
74(1) on which the President himself has relied. 
Article 74(1) says, “there shall be a Council 
of ministers with the Prime Minister at the 
head to aid and advise the President in the 
exercise of his functions.” l 

Clearly where the President does not 
-exercise`the functions himself and the functions 
. are exercised by sub-ordinate officers, ro aid 
or advice is called for. "Therefore, the only 
contingency when aid and advice become 


necessary is when the President exercises his ` 


‘functions directly. Therefore, whenever- the 
President exercises amy function directly the 
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constitutión provides that the Council of 
Ministers should aid and advise him. 

The question then arises,—is the President 
bound by the advice like the monarch of 
Britain ? According to Dr. Rajendraprasad 
the constitution nowhere says so and it is 
wrong to impose British Practices. Is he 
Correct in his views ? The answer Ís provided 
by the historical background of Article 74(1) 
as well as by certain oiher provisions of the 
constitution which reinforce it. 

It would perhaps not be denied by any 
one, not even by the protagonist of the views 
expressed by the Presidents, that our constitu- 
tion has introduced responsible Government 
in our country. Even apart from the well- 
known attributes of responsible Government 
a little peep into our constitutional history 
would convince us about oe its real implica- 
tions are. 

The idea of responsible venal received 
statutory recognitions in our country for the 
first time through the notorious preamble to 
the Government of India Act, 1919 which 
echoed the Montagu Chelmsford declaration 
of 1917. This preamble ran ; 

“Whereas it is the declared policy of Parlia- 
ment to provide for the increasing association 
of Indians in every branch of Indian Adminis- 
tration and for the gradual development of 
self-governing institution, with a view to the 
progressive realisation of responsible govern- 
ment in British India as an integral part of the 
empire, - f ; 

And whereas progress in giving effeet to 
this policy can only be achieved by successive 
stages, and it is expedient that substantia] steps 
in this direction should now be taken, 

And whereas the time and the manner of 
each advance can be determined only by 
-Parliament, upon whom responsibility lies 
for the welfare and advancement of the Indian 
Peoples ; 

- And ‘whereas the action of Parliament in 
such matters must be guided by the co-operation 
received from those on whom new opportunities 
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of service will be conferred and by “the extent 
to which it is found that confidence can be 
reposed in their sense of responsibility. - 

And whereas concurrently with the gradual 
development- of self-governing institution in 
the provinces of India it is expedient to give 
to those provinces in provincial matters the 
largest measure of independence of the govern- 
ment of India, which is compatible with the 
due discharge by the latter of its own ie a 
sibility. 

Be it therefore enacted .. oa Ete, 

By common consent of the people of India 
this preamble has been regarded as humiliating 
in the extreme. The National movement has, 
from time to time, quarrelled with every word 
and syllable of it with progressive realisation 
“integral part of the Empire” and every other 
paragraph for the matter of that, but never 
with the two words, and their seven syllables, 
“Responsible Govertiment.” 
Movement never doubted that responsible 
Government was the form of Cai nt 
that was desirable for this country. 

The first trickle of responsible Government 
came under the system of diarchy introduced 
by the Montagu Chelmsford Reforms. Sec. 
45A (1) (d) of the Government of India Act 
introducing those reforms provided for Rules 
being made for the transfer from among the 
provincial subjects to the administration of the 
Governor acting with ministers appointed 
under that Act, Section 52(1) provided for 
the appointment of ministers by the Governor. 
It laid down further and that in the more 


important provision in that sub-section, that 


the minister was to receive the same salary as 
that of an executive Councillor unless a smaller 
salary was voted by the legislative Council of 
the province. Sec. 52(3) provided that the 
Governor “shall be guided by the advice of 
his ministers unless he sees sufficient cause to 
dissent from their opinion in which case he 
may require action to be taken otherwise than 
in accordance with that advice.” 

The respofisible Government so introduced 


The National 


had three peculiar features.: (1) The Ministers 
were not a team but mere individual advisors 
of the Governor and so there was no question 
of any Prime Minister; (2) The advice of the 
ministers though ordinarily binding under the. 
Act could be overruled by the Governor if 
be so thought fit ; and (3) it necessarily followed 
that the ministers not being a team, as a cabinet 
is, mor complete masters of themselves in 
administration, the question of minjsterial 
responsibility either in the individuals or 
collective sense could not arise. A kind of 
accountability however, used to be enforced 
by the legislative Council through reduction 
of the salaries of ministers and whenever 
salaries were cut the ministers resigned. 

This was a kind of “Toy” responsible 
Government controlled by legislatures. 

The first substantial measure of responsible 
government came under the Government of 
India Act, 1935. Part II of the Act envisaged 
a federal Centre with a federal legislature, and, 
what is important for our present purpose, ` 
a full-pledged ‘Council of Ministers legislatures 
and Councils of Ministers were also introduced 
for the provinces by Part III of that Act. The 
Federal provisions contained in Part H never 
came into operation before independénce and 
were brought into operation in a modified 
form after independence. Under the Federal 
provisions as originally enacted Section 7(1) 
like Article 53(1) of the constitution provided 
that the executive authority of the Federatiof 
shall be exercised by the Governor-General 
“either directly or through officers sub-ordinate 
to him.” In respect to the functions to be 
directly exercised Sec. 9(1) provided for a 
Council of Ministers in the following terms :— 

Sec. 9(1)....“There shall be a Council 
of ministers....to aid and advice the Governor 
General in the exercise of his functions excepting. 
so far as he is by or under this Act required 
to exercise his functions or any of them in his 
discretion. 

Provided that sete in this sub-section 
shall be construed as preventing the Governor 
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General from exercising his individual judgment 
in any case whereby or under this Act he is 
required soto do”. 
made in respect of the provinces by Section 
50- (1) in part IM. 

An .analysis shows that the OR 
General's or Governor’s functions were divided 
` in the first instance, into two parts, viz, those 
functions which were to be exercised by the 
Governor General or Governor acting in his 
discretion and those in the exercise of which 
he was to be aided and advised by the Council 
of ministers. These latter functions again 
were sub-divided into two sectors, one in 
which the. Governor General or Govérnor 
was required to exercise his individual judgment 
` that is to say a judgment which did not concide 
with that of the Council of-ministers and the 
= rest in which, of course, exercise of individual 
` judgment was not permissible, and therefore 
obviously the advice of the -ministers would 
be binding. It should be noted in this connec- 
tion that-the Government of India Act, 1935 
nowhere says in so many words that ministerial 
advice is binding, but that this conclusion 
irresistibly follows if we eliminate the field 
of discretion and the sector of individual 
judgment from the ministerial field. 

As it has clearly been stated, when 
independence came the federal-part of the 


Government of India Act, 1935 brought into 


* force iñ a modified form to regulate the adminis- 
tration of the Dominion Centre. -Sec. 9(1) as 
modified read : 

“AD. . There shall a council of ministers 
to aid and advise the Governor General in 
the exercise of his functions.” All reference 
to acting in his discretion or in exercise of his 
individual judgment was deleted from the 
Section. Identical modifications were made 
in Sec. 50(1) which was the provincial counter- 
part of Sec. 9(1). Logically this could only 
--mean that the Governor General or the 
Governor would not be entitled either to act 
in his discretion or to exercise his individual 
judgment.. Therefore, there was no other 

7 


Similar provisions were . 


alternative for him than to act in accordance 
with the advice of his Council of Ministers. 
Article -74 of the constitution adopts the same 
form of words and must be taken to have done 
so with the same intention. This appears to 
be reinforced by Article 78. This Article 
provides “it -shall be the duty of the Prime 
minister (a) to communicate to the President 
all decisions of the Council of ministers relating 
to the administration of the affairs of the Union 
and proposal for legislation, (b) to furnish such 
information relating to the administration of 


the affairs of the Union and proposals for 


legislation -as the President may call for; 
and (c)- if the President so requires to submit 
for the consideration of the -Council of 
Ministers any matter on which a decision has 
been taken by a minister but which has not 
been considered by the Council.” 

This Article clearly shows that (1) it is the 
Council of ministers or an individual minister 


- that can take a decision relatirig to the adminis- 


tration of the affairs of the Union; (2) the 
President is expected to rely on the Prime 
Minister for the supply of information relating 
to such administration ;- (3) the President 
cannot submit any matter for the consideration 
of the Council of ministers till a decision has 
been taken on it by a: minister and that, too, 
only through the Prime Minister. - This 
position is not certainly compatible with the 
President exercising his own initiative or acting 
independently of the advice of his council of 
ministers. 

Many other provisions of a comparatively 
minor nature could be referred to for reinforcing 
this argument but I refrain from doing so for 
the sake of brevity. 

An important provision in the constitution 
however clinches the issue. This is the pro- 
vision in Article 75(3) that “the Council of 
ministers shall be collectively cue to 
the House of People.” 
' “Collective Ten BING K a well 
established notion in English Constitutional 
Law. -In Lord--Salisburys words it «means 
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that, “for all that passes in cabinet every 
member of it who does not resign is absolutely 
and irretrievably responsible and has no right 
afterwards to say that he agreed in one case 
to a compromise while in another he was 
persuaded by his collegues.....It is only in 
this principle that absolute- responsibility is 
undertaken by every member of the cabinet, 
who after a decision is arrived at, remains a 
member of it, that the joint responsibility of 
ministers to Parliament can be upheld and 
one of the most essential principles of Parlia- 
mentary responsibility established” (Life of 
Robert Marquis Salisbury Vol. (ID pp. 219-20) 

In practice collective responsibility means 
that the proposals made by a minister whether 
or not they have been approved by the cabinet 
are the proposals of the Government, an attack 
on a minister is an attack on the Government. 
The defeat of a minister on any issue is-the 
defeat of the Government. There are certain 
qualifications to» the statements but they are 
not relevant to our present purpose. Therefore 
in-a word, for whatever happens in a depart- 
ment of an individual minister or for what- 
ever'he or the cabinet does, the whole cabinet 
1s responsible and accountable to Parliament. 
Now. if a minister or the. cabinet could say, 
“Well I am not responsible” or “we are- not 
responsible,” “we advise otherwise but the 
President would not listen. So what ‘could 
we do?” Ifthey could, when bauled up before 
Parliament legitimately shift the blamce on 
to the President, what would be the Sense 
in making them responsible and accountable 
to Parliament ? Here, too, as in most other 
fields, one must serve one master and cannot 
serve two. 

The only provision that seems to run counter 
to this line of reasoning is that, part of Article 
II which clearly enables the President - to 
withold his assent to an act of Parliament. 
It may well be a question as to why the President 
was given power to-withold assent from an 
Act: of Parliament, which presumably could 
not have passed it unless the ministers ensured 


the support of the majority party for 
that Act, 

Now it may-be asked, could the ministers. 
advice the president to withold his assent from 
such an Act ? On account of this situation the 
British Monarch’sright to refuse assent to an Act 


of Parliament has become obsolete although it 


still formally exists. But this cannot be said of ' 


the President's right because his right is clearly 
recognised by the constitution. 

The answer to this problem is simple. 
Every Bill has to pass through two houses 
of Parliament, the House of People and the 
Council of States. The cabinet would have 
a majority in the House of the People but not 
necessarily in the Council of States. It may 
happen that a bill passed by the House of the 
People is amended contrary to wishes of. the 
Cabinet by the Council of States. In such 
cases the dispute is to be solved by a joint 


‘session of the Houses if the amendment is 


not agreed to by the other House. It may be 
that the majority commanded by the cabinet 
in the House of the People is a slender majority 
and the adverse majority in the Council of 


States may be large enough to tilt the balance. 


against the cabinet in a joint session. As 


the cabinet is responsible to the House of the 


People and not to the Council of States it will 
necessarily have to advise the President to 
withold his assent from a bill so amended and 


the President then would be bound by suchadvice. * 


We must not, however, fall into the common 
error that a constitutional Monarch or our 
President, for the matter of that, is destined 
to be a rubber-stamping robot. Such a view 
had gained some currency in Britain towards 
the last quarter of the 19th Century and was 
expressed in this way in a pamphlet, which 
had some success in its day, “The Crown we 
only know as the ceremonial device on the 
great seal by which the nation’s resolves are 
determined, and the moment we are forced: 
to know it in any other capacity danger 
commences for one party, though hardly for 
both.” 


- on the administration 
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This was written during Queen Victoria's 
reign. However from documents subse- 
quently published it is quite clear that queen 
Victoria left a considerable, impress of herself 
in her time. She 
intervened in many matters including even the 
appointment of ministers, and sometimes even 


managed to have her way. The functions of 


the Crown in this respect are admirably set 
out ima memorandum by Mr. Asquith in 1913 
and the same would apply as to our President 
as well. Mr. Asquith -wrote : 


Wo have had a well established tradition 
for two- hundred years that in the last resort 
the occupant of the throne accepts all acts 
on the advice of his ministers. _ a 


Heis entitled and bound to give his ministers 
all relevant information which comes to him 


to point out objections which seems to him. 


valid against the course which -they advise ; 
to suggest (if he thinks fit) an alternative Policy. 
Such intimation -are- ‘always received by 
ministers with the utmost respect and con- 
sidered with more respect -and difference than 
if they proceeded from any other- quarter. 
But in the end the soverign always acts upon 
the advice which ministers: after (if need be) 
reconsideration feel it their duty to offer. They 
glve their advice well knowing that they can 
and probably will be called upon to account 
for it. by- Parliament. - (Life of -Lord Oxford 
“and Asquith Vol. IL page 29) In fulfilling this 
role many British pokes nave left a con- 


~ 


siderable impression on the administration. 
Sometimes they have ever been a headache 
to .their Prime ministers. Lord Melbourne 
once saidthat he had four departments, the 
Prime Ministership, the foreign office, the Queen 


“and Lord Randolph Churchill, and the burden 
, of the offices “increases in that order.” 


There 
is also a story that Sir William Harcourt once 
said that he was going to have a tooth out, 
and at this Mr. Asquith, who was the Prime 
Minister remarked that he was also in a similar 
plight as he was going to see the king. 


_What impression the President can leave 
on -our administration naturally depends on 
the respect the incumbent of the office can 
command for his personality, sagacity or 


statesmanship and any person who can 


command such respect is bound to leave a 
deep impression. But his position must be 
clearly understood. He may advise, he may 
argue, he may even press, he may suggest an 


alternative Policy, but when all is said and done, 
when after all his efforts he fails to convince 


the ministers, it is he and not the ministers 
who must yield. The reason is simple. The 
Ministers have to account to Parliament which 
the President has not. Therefore; the ministers 


are the sole judges of how to satisfy Parliament. 


The - conclusion,- therefore, becomes 
inevitable -that the President of India, for all 
practical purposes is in the same position as 
the Monarch of the United Kingdom in non 
to the Council of man 
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Justice in Action 


By 


# | Prof. S. A. MASUD, M.A., LL.B, Barrister-at-law. , 


Lawyers and Judges are priests in the temple 
of Justice whose mission and message is to 
establish justice in society. If these votaries 
fail, the stability in society is shaken and new 
problems with ugly propensities raise their 
heads. Constant endeavours for solving 


judicial anomalies ensue, only to be engulfed | 


in the shackless of newer and larger numbers 
of difficult situations. Moral rehabilitation 
in every sphere of life is required to be 
established, if necessary, by stern measures 
and meticulous implementation. 
cheaply over the desecration of temples of 
God, but very few even raise their voice in 
protest against the shricks and agonies of 
injustice perpetrated in temples of justice, 
our Courts of law. A few devout worshippers 
among the legal priests, the lawyers and judges, 
silently work their ways with honesty and 
steadfastness, but they are not effective enough 
to avert the crisis. Must -the right-thinking 
men allow the status quo to continue or would 
they tighten their belts and re-vitalize the legal 
world by producing great lawyers and great 
judges. | 
Controversies naturally arise to determinethe 


test, standard, or measure of greatness among ` 
lawyers and judges. But if people can shake 


off the superficialities and pragmatic success, 
the controversies would cease to be enigma. 
It is not indispensable that a person has got 
to have high mental equipment or a strong 
armoury of vocabulary to earn the reputation 
of becoming a great lawyer or a great judge. 
Even a colourful academic career or meteoric 
success is not a sine qua non to acquire such 
a status. Meritorious records in the Uni- 


Bloods flow - 


versity are . certainly- helpful and have their 


usefulness, but they corrode or fade out, if - 


legal career is not pursued with honesty, 
integrity and devotion to learning. Similarly 
busy practice of a lawyer with his masterly 
strategy to win a case or a quick disposal of 
cases by a judge by stifling and gagging the 
genuine grievances of a litigant does not make 
him famous. It is erroneous to assume that 
a man is success in law because he has managed 
to establish a big practice or because he is 
appointed: a judge. A busy lawyer need not 
necessarily become a good judge. Nor it 
is uncommon to. find that a lawyer with 
negligible practice has proved himself to be 
a respected and popular judge. Thus, success 
of a lawyer or a judge does not depend upon 
the quantity or volume of legal disputes dis- 
posed of by him. Flashy, spectacular.advocacy 
of a lawyer often does help in building up a 
practice. It is often useful and effective in 
witness action, address to the jury or in 
pursuading a vacillating judge. A lawyer 
with ability to address the court with dramatid 
skill may secure large number of cases and 
earn money yet he may not be remembered 
as a sound lawyer. Similarly, a judge with 
profound intellectual development and ability 
to dispose of cases with amazing quickness 
may be a disappointment to the Bar. . 


The whole fallacy lies in wrong approach - 


to life. The attitude of judging a person on 
the basis of his mundane prosperity is 
materialistic and foreign to the intellectual 
and spiritual traditions of India. A man is 
more important than his office, position or 
wealth. The quality and not the quantity 


Q 
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Should be the -determining factor., 
philosophy cannot give recognition to material 
prosperity or superficial success in preference 
to character, devotion and ` learning which 


alone, when imbibed by a person, evoke uni- 


versal approbation. and spontaneous respect 
from all. To describe a busy lawyer or a quick 
judge with no character, scruple or principle 
as a success is as bad as to eulogize a rich 
black-mgrketeer or a profiteer as a great patriot 
or a great industrialist. A lawyer or a judge, 
e Who is innately good but intellectually weak 
or below the average, cannot have a good 
reputation because of his want of creative 
faculty which results in. failure of justice. An 
advocate or a judge who is otherwise polite, 
courteous or even conscientous may not be 
remembered with pride unless by hard labour 
and without fear or favour he plays his cards 
well or at least does his duty with average 
intelligence. It is absolutely wrong for a 


judge to think that with his appointment as. 


a judge he has become SQ and is above 
criticism., ` 

A lawyers first and foremost duty Is to 
his client. But this does not mean that his 
object is to win his client’s case by hook or by 
crook. His client’s case may be very weak, 
but his duty lies in presenting his client’s case 
clearly, fully and with relevant laws and 
precedents. Omission to present material facts 
- or laws or adjudications would mislead the 
c8urt and such neglect of duty would defeat 
, the real object. A lawyer therefore who does 
not work hard enough to have a complete 
grasp of the facts of his client’s case and to 
find out relevant laws and decisions from well. 
known text books, reported decisions and 
current law journals, cannot do justice to 
himself, to his client or to the court. This 
is possible only when a lawyer burns midnight 
- oil over his client's case. It is a common 
knowledge that a junior lawyer is often of 
greater assistance to the Bench than a senior 
lawyer who has not cared to marshal the 
relevant facts and law. * After the preliminary 


A true 


‘be result of independent thinking, 


stage of preparation, comes the stage of 
presentation. The diction, style, pronuncia- 
tion, fluency, certainly create a great impression 
but to a sober thoughtful conscientous judge, 
the presentation of facts and laws even in 
orthodox or, to use. the hateful expression, 
native style, carry greater weight, if there is 
substance in the lawyer's argument. To create 
a mark, itis necessary to add, if possible, original 
arguments to age-old points of law and such 
presentation of original arguments can only 
which 
unfortunately has become an uncommon 
virtue. The last stage is fairness to the Bar, 
Bench and client. Lawyers are enjoined to 
secure justice by assisting the court and not 
engaged to win their cases by unfair means. 
It iè one thing to contest a case for the client 
with all the emphasis and gusto, but it is 
another to identify oneself with the client and 
abandon all sense of dignity and decorum 
by loss of temper, abusive remarks, dishonest 
submissions. Sharing of fees with solicitors 
or intermediaries, undue prolongation of case, 
wrong advice to client by encouraging him 
to have multiplicity of legal proceedings, false 
hope to a client with a difficult case, attempt 
to influence the judge directly or indirectly, 
reference to over-ruled decisions of courts and 
reliance on them, are few of the common cases 
of unfair practice seen in our noble profession. 
Last but not the least, the unhealthy habit 
of backbiting lawyers or judges in the judge’s 
chamber or their houses and maligning them 
spitefully with distorted facts, often in the 
nature of hearsay, is another phenomenon 
which vitiates the healthy atmosphere of our 
temples of justice. Instances era not rare 
when some unscrupulous lawyers in their 
anxiety to show loyalty to their clients’ case 
make a practice of engaging particular advo- 
cates in particular courts with the hope of 
getting favourable orders. Even counsel is 
briefed from one State to another State, because 
the particular judge who would hear the case 
is a friend or an old acquaintance of the counsel, 
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Similarly, the practice of some lawyers aligning 
themselves with one group of -seniors or the 
other canvassing directly or indirectly for being 
appointed in high judicial offices have become, 
contrary to all noble ideals, the rule of the day. 

A strong and independent judiciary sustains 
the vitality of Parliamentary democracy. If 
judges fail, democracy becomes a mockery. 
Weak and servile judges put the hands of the 
Clock back. Similarly, -members of the Bar 
when they become weak, insipid and selfish, 


invariably encourage corruption nepotism and 


injustice. Again, judges, lawyers, often become 
dumb spectators and helpless actorsin the drama 
of life, if legislatures propound unhealthy, 
thoughtless, reactionary, pieces of legislations. 
In a welfare state, judges, lawyers and legislators 
should be inspired with ideals of truth and 
justice. If they fail, country fails. Human 


rob “ bald 


life is only short sojourn in the eternal journey’ 
of our soul and if a man is to be remembered 
with pride and glory he must live through his 
deeds. In this world of temptation, competi- 
tion and frustration a person should strive 
to approximate the accepted ideals of life, 
because somé men, although few in number, 
in all periods of history, have inspired people 
to live an intellectual and spiritual life. Shall 
we emulate their examples or should ewe sing 
the song of opportwnism ? A resurgent. India 
needs all classes of people,—Lawyers and 
Scientists, Doctors and Engineers, peasants 
and Workers, the Executive and the Judiciary, 
to do their respective duties in their own spheres 
honestly and industriously and then and then 
alone, Nature’s grand division of labour will 
be integrated to the harmonious -well-being 
of our mother land. 


~ 
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In they year 1765, Gs a Fauan the Mughal | 


Emperor granted to the East India Company 
the Diwani of” Bengal, Bihar, and `Orissa.! 
This grant gave the Company a- legitimate 
authority over the revenue administration .of 
the three provinces, and enabled the Company 
‘to enter- into the body politic of- India” It 
was not long when the Company assumed to 
itself the power -of .administering justice, and 
as a result thereof the Zemindars were deprived 
of their ` judicial, -- magisterial “and ~ police 
authority. ‘They naturally felt-this very much, 
as they -were thereby humiliated in the eyes 
of their dependents, and the change tended 
to -drive them into various “lawless courses. 
So; to restore their lost prestige and: to make 
use of their services in disposal of cases, it 
was suggested to Government in- 1853 that 
it should appoint Honorary Justices.2 In 1856 
“the suggestion was repeated after the successful 


operation of a similar scheme in Ceylon. -It 


was observed that-the system “might - safely 
and with great advantage be adopted in the 
interior of India, and that in Bengal especially, 


where so many persons, -both European .and_ _ 


Indian, of wealth, influence, and intelligence 
are to be found, there are peculiar reasons, 
not only as relating exclusively to the adminis- 


tration-of police and criminal justice, but of - 
a wider political character, which render it. 


advisable that an -attempt should be made ` 


boo - 
* ” 
yea 
DY 


Zoo io The Honorary: Magistrate 
u Jl. ` “HISTORY. & ORIGIN. ` 


“PROF "TAPAS KUMAR BANERJEE, M.A. (Cal), PH.D. “London, 
ih E a . . ‘Barrister-at-Law: i 


to asha services in the cause of order 
and good government...[The suggestion was] 
to authorise the Lieutenant Governor to vest 
with the powers of an assistant magistrate, 
under Act No. XV of 1853, scarcely equivalent 
to those of a justice of the peace under the 
English law, any persons of respectability 
whom he may consider fit to be entrusted with 
such power: Persons. so empowered would 
be ccmpetent to receive ccmplaints in all except 
heinous offence, including affray, to issue 
summons, warrants, and subpaenos to take 
evidence,-to punish'up to 15 days’ imprison- 


* ment and 50-rupees fine, and in cases of theft 


with one month’s further imprisonment in 
lieu of stripes, and to refer to the magistrate 
or deputy magistrate for final orders cases 
requiring a severer measure of punishment.” 
It was expected that such powers would not 
be abused, except in very rare instances, for 
even in the absence of a higher principle, the 
fear of losing a marked social distinction and 
the influence which accempanied it would 
prevent such a result. The benefit, it was’ 
agrued, which would accrue was that Govern- 


_ ment would be able to obtain the open and 


active co-operation of the best men of the 
upper’ classes for the furtherance of justice 
and-the maintenance of order. To the public 
the gain would be that justice would be brought 
nearer to every man’s door than could other- 


1. Aitchison-Treaties, Engagements and Sonads—Vol. I, Pp. 225-27. This Farman was dated August 12, 


1765. 


. 2.~ Evidence of. Rey. -A. Dufr on. April 19, 1853, before the Select Committee on- ndan Territories 


(Lords)—First. Report (1852-3). 
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wise be the case. The experiment was tried 
in 1858, but “under singular disadvantages,” 
and through various causes failed. The Indian 
public were very dissatisfied with the experi- 
ment of the honorary magistrates. They 
expressed their bitter. feeling against the 
honorary magistrates by saying, “Now they 
have made the wolf the shepherd of the sheep.” * 


Reports of oppression and torture on the 
common people by the honorary magistrates 
were numerous. The sufferers did not dare 
complain to the higher authorities being fully 
convinced that they would not secure any 
redress, but on the contrary, to do so: would 
increase the wrath of the honorary magistrates 
and lead to more and more oppression. For 
any complaint of oppression to the magistrate 
against the act of a planter, who was also an 
honorary magistrate, would be forwarded to 
the very planter for report. Whether injustice 
was committed or not, it seems clear that the 
complainant had no hope of a hearing.® 


In its report the Indigo Commission 
observed, “As regards the appointment of 
managers’ of factories to be honorary magis- 
trates, we have no reason to suppose that such 
of the planters as were vested with those powers 
generally abused them during their in- 
cumbency ; but the subject has been brought 
to our notice by two instances, in which the 
planter had to deal officially with cases at a 
time when he had his own interests to promote, 
and in which the results were not satisfactory.” 
The Commission gave its opinion against the 





3. Minute of the Governor-General, dated. November 13, 


December 18, 1860. 


continuance of the system of honorary magis- 
trates under the circumstances in. Bengal. 

About the causes of failure of the plan of 
1858, Mr. Grant observed, “I believe that the 
unpopularity of the measure was owing partly 
to the appointments having been given at 
first: exclusively to European gentlemen ; for, 
however good the selection of individuals was, 
the restriction to one class could not but be 
obnoxious to othgr classes. And mainly 1 
attribute the unpopularity of the measure too 
the grant of police powers.® l 

In 1859, when the mutiny was over, Sir ` 
Frederick Halliday abolished Honorary Magis- 
trates. Nevertheless, these officers had proved 
their utility, and in 1860 Mr. Grant, the 
Lieutenant Governor of Bengal, raised the 
question again and wrote to the government 
of India “that well-selected honorary magis- 
trates, restricted to the exercise judicially’ of 
the true functions of -criminal justice, and 
exercising their functions subject to the general 
conditions to which the administration of. 
justice in all other hands is subject, are likely 
to strengthen the administration of justice in 
an unexceptionable manner.” And he was 
“entirely in favour of the appointment of such 
honorary magistrates, from amongst native 
and European private gentlemen of high 
character and position.” But unlike the plan 
of 1858, in this new’plan the honorary magis- 
trates were not to have any police powers, 
which was thought to be the cause of the failure 
of the former plan.’ In his minute, dated 
November 13, 1860, the Governor-General 





1860—India Judicial Consultations, 


"4, Seo the evidence before the Indigo Commission of Rev. J. G. Lincke, Rev. J. Long, James For- 
long, B. M. Mitra, G. N. Sarkar and others—Extracts quoted in the Minute of the Lieutenant 
` Governor of Bengal, dated November 3, 1860,—India Judicial Consultations, December 18, 1860. 


ni 


Evidence taken by the Indigo Commission, Nos. 1045 and 3202. 


6. See No.- 25 of Appendix No. II to the Report of the Indigo Commission—p. 112. Ses also the 
Minute of Lieutenant Governor of Bengal, dated November 3, 1860—India Judicial Constatons, 


December 18, 1860. 


‘7, Minute of the Lieutenant Governor of Bengal, dated November 3, 1860—India Judicial Congul- 


tations, December 18, 1860, 
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agreed with most of the observations of the 
Lieutenant Governor, and reqüested the latter 


“to make his. selections of the persons to be» 


trusted, and by the strictness and impartiality 
with which his honour will enforce a right 
exercise of the powers to be given to them,” 
which lead to the emergence of a good system.® 
By a circular from the Government of Bengal 
dated February 18, 1861, all the Commissioners 
,of the province of WA i were directed to 
communicate confidentially to the Lieutenant 


_Governor through the private secretary, the 


names of any Indian and European gentlemen, 
whom they might consider to be in all respects 
suited for the office of honorary magistrate. 
~“ The honorary magistrates were ‘to be 
generally included in the commission of the 
peace. They were not to have any authority 
over the police, and in the exercise of their 
judicial functions, they were not to be expected 
to try cases in which they were themselves 


EN India Judicial Consultations, 
` 9 Ibid. . April. 13, 1861. 


All 


December 18, 


concerned. A ‘manual for their guidance was 
ordered to be prepared.?. ` 


“At first 45 Honorary magistrates in Calcutta 
and 45 more in the mufassil were appointed. 
of them were Zemindars, European 
planters, and. other. persons of positiqn. Much 
good work was done by them in lightening to 
a considerable extent the accumulating burden 
of litigation.* . 


With the passage of time many states in 
India started appointing Honotary Magistrates 
with first, second and’ tbird class powers to 
help the administration of Justice in the country. 
They are appointed from the respectable and 
enlightened class of the Society. Their con- 
tribution is important not only because they 
supplement the works of the regular magis- 
trates, but also because they bring in public 
co-operation in the field of administration of 
justice. 


- 1860, 


10. „Cambridge ` RoN of YOR MI Pp. 245-7, 
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Protection From Power 


By 


sae Sri ARUN KUMAR DUTTA, Advocate, 
High Court, Calcutta, 


The expression “protection from power” 
is one of the many facets which guarantee 
rights of citizens and persons under Part HI 
of the Constitution of India embodying funda- 
mental rights against arbitrary action of duly 
constituted. authorities like the “State” or 
statutory bodies which in recent times play 
a dominant part in curbing or whittling down 
the rights of the people. Apart from -the 
guarantee of fundamental and legal rights 
availed of and enforced through High Courts 
through the. machinery of Article 226, one 
of the welcome features of our constitution 
is protection from power of services under the 
Union and the States. The entire edifice of 


protection of services under the Union and | 


the States is assiduously built around the trilogy 
of Articles 309, 310 and 311 of the Constitu- 


tion of India. The first Article in the trilogy . 


is Article 309 which provides that only Acts 
of appropriate legislatures are to regulate the 
recruitment and condition of service of persons 


appointed to public services and posts in the 


Union or the State. . In other words, the 
conditions of service of persons are not 


dependent on arbitrary whims of the appointing _ 


authority but are regulated by legislation. 
Proviso to the said Article is particularly 
significant inasmuch as it invists the Head 
of the State in the person of the Governor 
and the Head of the Union in the person of 
the President to promulgate rules regulating 
the recruitment and condition of service and 
the said rules are to remain valid until provision 
is made by appropriate legislature. Executive 
orders of the highest dignitaries of the Union 


~ 


and the State are given the sanctity of legisla- ' 
tion. 


The second in trilogy is Article 310 which 
provides for the tenure of office of person 
serving in the Union aud the State ; the tenure 
of office being dependent on “the pleasure of 
the President” or “the pleasure of the 


Governor.”. The “pleasure of the President” 


or “the pleasure of the Governor” does not 
import any servile relationship of master and 
servant which had hitherto coloured the entire 


texture of service conditions between the 


Government and the Civil servant or persons 


o 


holding civil posts under the Union and State. . 


The administrative process of political and 
not legal kind under foreign masters has given 


place to judicial process and constitutional . 


escape hatches. Sub-clause (2) of Article 310 
gives the special protection to the contractual 
services of the persons of the Union and/or 


State by providing for payment of compensa-, 


tion.if for some reason or other the contract 
fails or the post based on contract is abolished. 


` The lacuna in the sub-clause is apparent in _ 
the absence of enunciation of any method, 


manner and the principles of compensation. 
Of course, the yardstick, in. such a case is 
difficult to determine because of the will-o-the 


wish character of services with varying degree — 


of eminence and responsibility. But a rough 
and a ready basis of compensation would 
considerably have helped the constituted 


authority in the computation of such a measure . 


of compensation, leaving minimum scope for 


discrimination of the executive, 


` +% 
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The most important bulework is the Article 
311 of the Constitution which consists of two 
clauses. Clause (1) of the said Article gives 
constitutional recognition to the principle 
adumbrated by the Judicial Committee of the 
Privy Council in R. VenKata Rao Vs. Secretary 


of State for India, reported in 64 Indian Appeals- 


55 which for the first time put a spoke in the 
arbitrary wheel of executive vagaries by laying 
down the salutary principle that the order of 
removal or dismissal must be given by the 
appointing authority. Clause. (2) of the said 
Article provides that “the reasonable oppor- 
tunity of showing cause against the action 
proposed to be taken” must be given to a 
government servant. Law reports bristle with 
decisions as to what is meant by the expression 
“reasonable opportunity”, which is an expres- 
sion seemingly. innocuous’ but the precise ‘limit 
of which is very difficult to define. The nearest 


approximation to a definition, if any, is to be . 


found in a decision of Calcutta: High Court 
in A. R. S Choudhury Vs. Union of India, 


reported in 60 C, W. N. at page 933. Justice. 


Sinha of Calcutta High Court in that decision 


has tightly Stated thatit “cannot be left to the. 


vagaries of each-.individual since that would 
introduce a thousand: shades of reasonableness 
which cannot be permitted. x 
the expression “reasonable” is founded on 
i rules: of natural justice ‘which are rules of law 
P: I. John V. State; of Travancore Cochin 
reported in A. 1. R, 55, S., C. 160.) When we 
come to the expression - “rules of natural justice” 

n We tread ona very: dangerous ground inasmuch 


"as we can only ` remember ‘in “mind lest we :. 


` forget the * Warning “notes of “the sign post 
rettered by ‘Evershed M. R. in Abbott V. 
Sullivan (1952) 1 K. B. 189 at page 195. That 
emirient Judge warns courts administering 
justi¢é in his ‘inimitable language thus, “princi- 
ples of natural justice. are easy to proclaim, but 


` . the precise extent is far less easy to eae | 


The expression “reasonable opportunity” 


- 


ae ~ 


The clue to. 


Article 311(2) embodies essence of natural 
justice. The Supreme Court of ndia in Khem 
Chand V. Union of India, reported in 1958 
S, C.-R. at page, 1080, attempts for the first 


. time a clear-cut definition of the expression 
“reasonable opportunity” of showing cause. 


The- judgment of the Court was delivered by 


_S. R. Das, C. J. At page 1096, the learned 


Judge summarises in a luminous judgement 

the following principles :— 
. (a) “An opportunity to deny the guilt 
! of a Government servant and 
establish his innocence, which he 
.. can only do if he is told what the 
charges levelled against him are and 
allegations on which such charges 

are based ;. 


An opportunity to defend himself 
by cross-examining the witnesses 
produced against him and by 
examining himself or- any other 
witnesses in support of his defence 
and finally, : 


(c) An opportunity to make his represen- 
' ` . tation’ as to why the proposed 
-punishment should not be inflicted 
“on him which he can only do if 

the competent authority after the 

enquiries are over and after applying 
+- his mind’ to the gravity or other- 
“- Wise of the charges proved against 
~ >... the government. servant tentatively 
proposed to inflict one of the three 
punishments and communicates the 
same to the Government servant.” 


But the said principle carries its own bazard 
inasmuch. as it. ultimately brings to the judicial 
gaze examination of facts, in each case as to 
whether the three tests laid down have been 
fulfilled ` with the result that the Courts if 


(b) 


.inclinéd to be hypertechnical may often render 
-` this constitutional guarantee of “reasonable 
opportunity” to a mere ope of sand, 


~ 
- 
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O s -Neutrality 


er | : — The Legal Aspect 
ey By 


a”. SUDHIR KUMAR BHOSE, ADVOCATE, 


High Court, 


Neutrality is a condition which exists only 
whem there is a war. “War is a contention 
between two or more States through their armed 
forces -for the purpose of over-powering each 
other and imposing such conditions of peace 
as the victor pleases.’ (Oppenheim) An 
independent sovereign State is free to 
make war or peace with other States, or to 
adopt a neutral attitude in a conflict between 
other States, as it suits its interest. 


HISTORICAL SURVEY 


Traditional theory of neutrality’ 

Grotius in 1648 A. D. propounded “the 
theory of just and unjust war in his De Jure 
Belli Ce Pacis. The term neutrality was to. 
mean only “not full participation” in wars. 'He 
defined the duty of a neutral not to do any 
thing to strengthen those who were prosecuting 
an unjust cause, or which might impzde the 
movement of one who was carrying on just war. 


But' if the cause, Was a doubtful one, neutrals , 


must take up an impartial attitude towards 
both the sides. Grotius did not receive inter- 
national acceptance for centuries. 

Neutrality was formerly conceived as the 
condition of those States which in time of a war 
take no part in the contest but continue pacific 
intercourse with the belligerents (Lawrence). 
Jt may be said to be the attitude of impartiality 
adopted ‘by third States towards belligerents 
and recognised by the belligerents ; 
attitude creating rights and duties between the 
impartial States and the ‘belligerents (Oppen- 
heim). Neturality is perfect or absolute when 


such 


Calcutta 


a State does not takepart in an armed conflict 
between other States but maintain friendly 
relations with the belligerents as hithertofore. 
But it becomes imperfect or qualified neutrality 
when a State is obliged, for its past treaty obli- 
gations with one of the belligerents entered 
before the declaration of the hostilities, to 
render help, directly or indirectly to it. Neu- 
trality emitomised the legal position of the 
States which did not joiñ a war but maintained 
its relations with those who were actually en- 
gaged in it. ` 
The Hague Convention : 

The traditional neutrality as it was evolved 
in the 19th Century took final shape in the 
Second Hague Convention of 1907, in which 
44 States of the world participated and pro- 
duced 13 Conventions. The two conventions 
relating to neutrality adopted at the said con- 
ference were Convention -V containing rights 
and duties of neutral on land and the Con; 
vention of XIII relating to those in a naval 
war. Convention relating to air warfare was 
not adopted. < 

Convention V regarding ahi and duties 
of the neutral powers and persons in case of a 
war on land provide that the territory of the 
neutral power was inviolable (Article 1). 
Belligerents were forbiden to move troops, 
convoys, munitions of war or supplies, across 
the territory of a neutral power (Article 2). 
A neutral power might ‘authorise the passage 
through its territory of the sick and wounded 
belonging to the ‘belligerent armies but was 


prohibited transportation of military personnel 
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and materials of war (Article 14). But a neu- 
tral would loss his status if he committed an 
act against a belligerent or acted in savour e 
a belligerent (Article 16). 

The convention XIII relating to the rights 
and duties of the neutral power in naval war 
provided that belligerents were -bound to res- 
pect the soverign rights of the neutral powers 
and to abstain in neutral territory or neutral 
waters? from any act which would, if know- 
_ ingly permitted: by any*power, constitute a 


° violation of neutrality (Article 1), Any act of 


hostility, including capture and the exercise 
of the right of search, committed by bellige- 
rent warships in territorial waters of a neutral 
power constituted violation of neutrality and 
was strictly forbidden- (Article 2). Further 
‘elaborate rules were prescribed for the conduct 


of belligerents and neutrals. The Conventions. 


were ‘applicable to the contracting parties and 


only when all the Pemecrents were partes 


thereto. - 7, 00, e ; 
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The League of ‘Nations 
The law of neutrality suffered wen chapu 


“under the Covehánt ‘of the’ League of Nations; 


which took long step towards collective action 
of States for'prevention of war and maintenance 
of the World peace.. „After the World War I 
(1914-18) the .League,.came into existence in 
1920 by the Treaty. of Versailles signed in June, 
B. 1919. The Covenant of League of Nations 


consisting 26. Articles formed Part I of the- 
' Peace Treaty. Though the League was the brain 


child of the United States President, Woodrow 


` Wilson, the, United States of. America .had to 
` keep -out of ‘the League-as the ':United -States ` 


‘Congress refused to ratify the Treaty. Other 
signatories, of the Peace Treaty and..somé of 
the neutrals became the members of the. League. 
The preamble .of the Covenant. indicates .its 
purpose. “The- High Contracting .Parties in 
order: to promote ‘international co-operation 
and to:achieverinternational peace and security 
by the-acceptance of -obligations not to resort 
to war, bythe prescription of open, just- ko- 


tro 


á 
* 


nourable relations between nations, by the firm 


. establishment of the understandings of the 


international law as the actual rule of conduct 
among Governments, and by the maintenance 
of justice and -scrupulous respect for all treaty 
obligations in the dealings of organised peoples 
with one another, agrees to this Covenant of the 
League of Nations.” 

For the maintenance of world peace through 
collective action the Covenants prescribed com- 
prehensive rules. 

The function of the League was recommen- 


- aed na even an unanimous report of the 


Council was not binding upon the parties. 
The Council had_only recommendatory power 
and.could not enforce its decision by military 
sanction. It had no machinery to enforce its 
decision or to take steps to preserve peace. 
For. the enforcement of its decisions it depen- 


‘ded entirely on the goodwill of the Governments 


of the States who were its. members. It could 


. take action only when the member States had 


occasion to be in war.in breach of their Coven- 
ants. 
. The effect of the different provisions appear 


to be that a war, resorted to after the measures 


of pacific settlement of dispute have failed, was 


not in disregard to the obligations under the 
` Covenants (Article 16). As such the Covenant 


did.not impose any. obligation on the other 
‘members of the League and let them free to 
maintain their neutrality in the traditional sense. 
But for-the. other kind of war waged in dis- 
regard to the Covenant, i.e. without exhausting 
the means of settling the disputes, the law of 
neutrality was greatly changed. A State en- 


‘tering into such war was ipso facto be deemed 


to commit an‘act of war.against all other mem- 
bers.of the League. The Covenant required the 
members to contribute severally to the armed 


forces to be used to protect the Convants of the 
League ‘according’ to ‘recommendations’ of the 


Council. -It further enjoined the member States 
to mutual-support to one another in. resisting 
any.special measure aimed at one.of their mem- 
bers by the .Covenent-breaking States and “to 
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afford passage through their territories to the 


armies of any member States which were co- 
operating to protect Govenants of the League. 
These provisions virtually put an end to the 
traditional law of neutrality. (Fenwick). 

In the League Covenants one hears the echo 
of Grotius’s concept of just and unjust war. 


Kellog-Braind Pact; 1928 : 

It was a multilateral treaty entered into by 
almost all the world States and brought about 
substantial changes in the traditional law of 
neutrality. It condemned war as an instru- 
ment : for settling international dispute and 
undertook to settle such disputes by peaceful 


method. But no means for enforcement of the : 


obligation was provided. The legal effect of 


the pact was that the parties in fulfilment of- 


their obligations to it were bound to take action 


by way of reprisals whenever the pact was ` 


violated. These measures were bound to be 


` in conflict with.the traditional attitude of im-- 


partiality. . The. Covenant of the League of- 
Nations together with the Kellog Brained | 
Pact made the attitude of the neutrality an 
pe in law. 


United States Neutrality , Act of 1937 : | 
- The United States defined its position as a 
neutral in. any subsequent conflict among 
nations by its Neutrality: Act of 1937. +. 
‘It was an unilateral: measure which autho- 
sned thè President to prohibit export of. any 
' goods to the cad except on a, cash. and. 
a basis. ' ses ee 
Declaration of Panama 1939 : E 
` Twenty. one American Republics. inchiding 
e United States in 1939, made a declaration 
clarifying their position in case `of conflict bet- 
` ween. European ‘nations. It was a collective 
` acceptance .of the Monroe Doctrine of Isolation — 
_ adopted by U.S. ‘in 1823. . The rules ofconduct : 
of the neutral, laid down, were more or less an 
the line’ of traditional law. .. One of its salient 
feature being the imposition of the collective 


- wt 
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responsibility on the parties to prevent any 
intervention in their affairs by any other States 
and to protect themselves from the ravages: of 
war. New rule of neutral sécurity was intro- 
duced by claming inherent right of having a 
security zone remote -from the field of war, 
where the interest of the belligerents shall not 
be allowed to prevail over the rights- of the 
neutrals. It also introduced the spirit of colla- 
boration among the neutral states-by providing 
for consultation for t&king emergency measures . 
collectively or individually to secure, observance 
of the provisions of the AA NON 


United States Lend Lease Act 1941 : 

- This act, passed by United States during the 
Second World War was a departure from tradi- _ 
tional policy of neutrality which requires impar-' 
tiality towards both the -belligerents. It supple- 
mented the cash -and—carry 'basis:and United 
States supplied huge quantity of' armament to 


Great Britain one the belligerents disctimina- 


ting against the other who violated Toter naona 
law by resorting to War. -- |. =. 


| MODERN TREND | 


The ‘United Nations Charter : > Si 
After the termination of the Second World _ 
War came the United Nations Charter on the a 
26th day of: June: 1945 to save succeeding. geñe- .' 
rations from the scourge of -war:.and to this .: 
end the peoples ‘of the United Nations affirmed 
their determination inter alia’ ‘o— - ` e 
i+ ` practise tolerance and live-in peace as good TAH 


= neighbours and to ‘unite to’ maintain, in- .:. 
E ‘ternational’ peace and ‘security and to... 


„ensure that armed forces shall not be used ia 


P “except in the common interest. 


- Through their accredited representatives the 
51 States assembled agreed to the Charter- of 


the United Nations and established an interna- ie 
tional organisation:to be known as the “United. T 


Nations? (Preamble). Subsequently;- some - 


` other States have joined the United Nations 


and their- number is over 100, covering over 
90 percent of the people inhabiting the'carth. - 


- 
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-The purposes of the United Nations are, 
inter alia, to maintain international peace and 
security, and to that end, to take effective collec- 
tive measures for the prevention and removal 
of threats to the ‘peace, and for the suppression 
of acts of aggression or other breaches of peace, 
and to bring about by peaceful means, and in 
conformity with the principles of justice and 
International Law, adjustment and settlement 
of intefnational disputes or situation which 
might - lead to a breath -of the- peace. 
[Article 1 (1)]. 

The Organisation is básed on the soverign . 
equality of allits Members [Articles 2(1)]. In 
theory all of them are equal, however, inequa- 
lity there may be in the size of their territory, 
population, power, degree of civilisation, wealth 
etc. But in actual practice they are da from 


‘being equal. 


The Security Council is the, sine and, 
most important of the organs of the United ' 
Nations. The maintenance of world peace and 


_ pacific settlement of disputes are primarily the 


responsibility of the Security Council. 
The “Big Five” (Republic of China, Panas 


- U. S. S. R., Great Britain and U. S. A.) have. 


- permanent seats in the Security Council with 


power of veto [Article 27(3)]. All other States- 
are only electors for the remaining” six non- 
permanent seats. The six elected members 


hold -their seats only for two years. and are ` 


nak eligible for- immediate ‘re-election (Article 


23). Thus equality becomes more a myth 
“than of «any substance. : 


In the’ Security Council each member has 
one representative (Article 3 of the United 


_ Nations Charter) and each member has oné 


. members.” 
Charter). 


vote- (Article 26 of Uhited -Nations Charter). 
“But the decision, of the Security Council on 
all matters “other than, procedural shall be 


. made by an affirmative vote of seven members 


including the concurring votes of the permanent - 
(Article 21(3) United’ Nations 

This rule of “Big: Five” unanimity 

is popularly referred to as the “Veto.” The 


- first inequality arises in the manner, of represen- 
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tation and the second in the manner of 
recording the decision. 

Great and well-defined powers have been 
conferred to the Security Council. The 


“member states have surrendered a part of 


their prerogative to the Security Council and 
have undertaken great obligations afid made 
grave commitments for carrying out decision 
of the Security Council. Moreover, the United 
Nations itself has surrendered part of its 
authority by enjoining that while the Security 
Council is dealing with any dispute or situation, 
the General Assembly may not make any 
recommendation (Article 12). The. General 
Assembly is the organ of the United Nations 
where all members participate. 

The most unreal feature of the U. N. O. 
is the representation of the Chinese people 
on it. The Republic of China, functioning 
from the Island of Formosa and having the 
allegiance of at most seven million people, 
has a permanent seat on the Security Council 
with its concomitant power of veto, while the 
. Peoples Republic of China exercising its 
authority over a quarter of the population of 
the Globe has not a seat even in the General 
Assembly. A more unreal state of affairs is 
difficult, if not ` impossible, to visualise. An 
attempt even in the present * session of the 
U. N. O. to admit the Peoples Republic of 
China bas been deferred for another year. 
One wonders how long it will take for over 
a hundred. member-U. N. O. to accept 


` reality. 


. Under the Charter the obligations imposed 


‘on its members inter alia, are— 


1. Each member shall fulfil its obligations 
- _ under the Charter in good faith [Article 
2(2)]. i 

2.: All members shall settle their inter- 

` national disputes by peaceful means 

, and in-such a manner that international 

“peace; security ahd justice .are not 
endangered [Article 2(3)]. 

_ 3.: No member shall use force or threat 

. Of force against the territory or inde- 


1 
” a 
“ 


- pendence of any State, or in any other 
manner not consistent with the purposes 
of the United Nations. [Article 2(4)]. 


4, All members shall give the United 


Nations every assistance in any action 

it takes in accordance with the Charter 

. and shall refrain from giving assistance 

to any State against which the United 
Nations will be taking preventive or 
enforcement action. [Article 2(3)]. 

_ As regards the States which are not 
members of the United Nations, the United 
‘ Nations ensured that they shall act in 
accordance with the above principles so- far 
as may be necessary for maintenance of inter- 
national. peace and security [Article 2(6)]. The 
directive to the non-members-'has very little 
legal. force, there being no legal sanction for 
it. It was an unilateral action and the non- 
members are under no legal obligations to obey. 

But the collective might and the vastness 
of. geographical area occupied or controlled 
by the members of the United Nations are 
so very great that the non-members will be 
wise to aceept the directive in the Charter 
addressed to them, as it will be almost 
impossible for them to ignore the United 
Nations. 

Thus we find°in an attempt to outlaw the 
war, the United Nations has outlawed neutra- 
lity, . and the United Nations charter bas 
brought the Law of Neutrality almost to its 
vanishing point. 

Elaborate procedure has been laid down 
for pacific settlement of disputes between the 
States and for prevention of recurrence of 
warlike activities. 
to Chapter VI— Article 33-38 of the United 
Nations Charter). A war is no longer a strife 
between belligerents but is an action against 
world peace and as such it is to be resisted by 
the United Nations through. its Security Council 
with the help of all the. members of the United 
Nations. So there is very little scope, if at 
all, for a member State to remain neutral where 
the Security Council takes steps. 


(Reference may be made - 
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Some of: the relevant provisions: of tbe 
Charter having a- bearing on the neutrality’ 
are— L © - 

1. All members «shall give ‘the United 

- Nations every assistance in any action, 
it takes in accordance witb the Charter, 
-and shall-refrain from giving assistance 
to any State against which the United 
Nations is taking preventive or enforce- 
ment action [Article 2(5)]. 
2. The Members of the United Nations 
agreed to accept and carry out decisions- 
- of the Security Council in accordance 
with the Charter (Article 25). 
° -3. The Security Council may decide what’ 
- measures not involving the use of armed 
force are to be employed to give effect- 
to its decision, and it may call upon 
the members of the United’ Nations 
to apply such measures. These may 
include complete or partial interruption 
of economic relations and of rail, sea, 
air, postal, telegraphic, radio and other: 


means of communication and the 
severence of diplomatic relations 
(Article 41). | ; 


4. Should the`Security Council consider: 
that the measures provided for in. Article- 
41 would be inadequate or have proved’ 


to be inadequate, it may take such . 


action by air, sea or land forces as may 

be necessary to maintain or restofe 

international peace and security. Such 

action may include demonstrations, 

blockade, and other operations by air, 

sea or land forces of members of the 
United Nations (Article 42). 

5. All members of the United Nations, 

- inorder to contribute to the maintenance 

of international peace and - security, ' 

undertake to make available to the 

' Security Council, on its call'and in. 

accordance with special agreement or 

agreements, armed forces, assistance, 

and facilities, including rights of passage, 

_ necessary for the purpose of maintaining 


O 
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‘international peace and security [Article 
43(1) ]. 
6:- The action required to carry out the 

decision of the Security Council- for 
the maintenance of international peace 
--and security shall be taken by all 
members of the United Nations or by 


some of them, as the Security Council 


“may determine [Article 48(1) -]. 


7. The Members of the United Nations.» 


shall join in affordfng mutual assistance 
in carrying: out the measures decided 
upon by the -Security Council. (Article 
49). _ 

8. Nothing in the Charter shall impair 
the inherent right of individual or 
collective self-defence if an armed attack 
occurs against a Member of the United 
Nations, until the Security Council 
has taken measures necessary to 
maintain international peace and 

. , Security. (Article 51). 

9, In the event of a conflict between oblea: 
tions of the miembers of the United 
Nations under the Charter and their 

. obligations’ under any other ` inter- 
national agreement, their obligations 
under the Charter shall Pievi ne 
103). 

Article 103 dealt a death Blew to the tradi- 
tional neutrality and tentamount to liquidate 
“if. No member of the United Nations 
has any longer-the choice of remaning 
neutral in any war if the United Nations 


‘take steps for its prevention. It is clear that- 


the rules of the positive international law 
relating to neutrality are in force so long as 
the Security Council has not taken any action 
in the matter. Once the Security Council 
intervenes neutrals shall yield to the provisions 
of. the Charter. 2 a 

As the world opinion bas moved towards 
the removal of the scourge of war through 
collective action of áll the nations, neutrality 
and the discretion of individual nations have 
no longer any place in the modern international 


9 


affairs. Svarlien bas summarised the position 
s “the laws of neutrality ave suffered two 
massive blows in. the present century, from 
which they. may never recover. The first of 
these is occasioned by the remified interests 
of interdependent nations and -the coming 
of to al war, while the second is caused by 
the substitution of collective security in inter- 
national legal relations for the independent 
action of soverign States. It may be concluded, 
therefore, that under such circumstances nations 
must continue to lose their independence, 
and as a result neutrality can bave no meanings 
either in fact or in law.” 

On the emergence of the United Nations 


‘and its-Charter, neutrality has not vanished 


altogether, but such, emergence has virtually 
eclipsed it. If the scourge of war can be 
eliminated or even temporarily averted through 
the collective action of the nations, no one 
will mourn a decent burial to neutrality which 
may be occasioned thereby. 


NEW PROBLEMS 


After the restatement by the United Nations 
Charter of the course of conduct of the world 
States in case of a war several new problems 
arise. 

(1) What rules of. positive international 
law relating to neutrality are still in force. 
Rules of the traditional neutrality which still 
survive are— 

0) In a strife in yio the U. N. or 
the Security Council has not taken 
any action, a member state is Íree to 
. take such action in the inherent right 
of self. preservation, as its dividual 
interest may dictate. (Article 51). 
The traditional rules are not liqui- 
dated and are still in force so far. 
’ A member State can take up an atti- 
tude of absolute impartiality with 
respect to belligerents and its obli- 
gation under any treaty or inter- 
national agreement still subsists. 


- 
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When an action has been taken 

by the-United Nations or the Secu- 
rity Council in the matter, all member 
States will be governed by the pro- 
visions of Article 2(5) of the Charter 
and neutrality is not permissible in 
contravention of the Charter. Even 
a member State which is not called 
upon by the Security Council to ren- 
der military help for maintenance of 
` international peace and security, is 
bound to respect its commitments 
under Article 41 and must refrain 
from giving assistance to a bellige- 
rent [Article 2(5)]. Its obligations 
under any treaty or any other inter- 
national agreement with either of the 
belligerents in contravention to the 
Charter will remain suspended 
(Article 103), 


The non-members who are techni- 
cally not bound by the charter, may 
maintain. impartiality according to 
traditional law. But in that case 
they will have to face the might of 
U. N. which enjoins them to follow 
the suit [Article 2 (6)]. 


2. As there is practically no scope for 
a member State to remain neutral when 
Security Council has intervened and as it is 
very difficult even for a non-member State to 
maintain a neutral attitude, the rules of tradi- 
tional neutrality have lost much of its impor- 
tance and force. As neutrality has practically 
been squeezed out of international sphere, 
the little that remains of the possibility of main- 
taining an impartial attitude may be embodied 
in Rules re-affirming the Hague Convention V 
and XIII and by a new Convention on the 
similar lines regarding air warfare. As re- 
grads the use of force, other than armed one, 
the decision has been left entirely to the Secu- 
rity Council under Article 41. The members 
must abide by such decision. Such cohersive 
measures include economic sanction too. 


(b) 


Permanent Neutrality and the Neutralised State 

Now we shall examine the status of 
permanent neutrality. The material exient of 
such status has not hitherto been defined by 
any international agreement. Only State in 
Europe which received such recognition was 
Switzerland. At the Congress in Vienna on 
20th March 1915 most of the important 
European States accepted her status as such 
and guaranteed her independence.* This 
guarantee was honowred during both the world 
wars. It did not arise out of any international 
agreement in general but was an individual 
recognition by several European States, 
Her position received due recognition by the 
League of Nations and she became one of its 
original members on the understanding that 
she will not participate in any warlike activity 
in a conflict amongst nations. She has not 
joined the United Nations as she refused to 
accept the obligations for collective action 
for maintenance of international peace pro- 
vided in the Charter. 

About five years back Austria received - 
almost similar recognition. 

A permanent neutral State may be called 


a neutralised State and it is different from an 


ordinary neutral State. “A neutralised State 
is one whose independence and territorial 
integrity are guaranteed permanently by a 
collective agreement of Great Powers subject 
to the condition that the particular state cop- 
cerned -will never take up arms against another 
State—except to defend itself—and will never 


-enter into treaties of alliance etc. which may 


compromise its impartiality or lead it into 
war.” (Starke). In short “States whose inde- 
pendence and neutrality are guaranteed for 
all future time by treaty are known as 
neutralised States” (Svarlien). A State which 
is not a party to the guarantee is not bound 
to respect the status. But if it chooses not 
to so recognise, it runs the risk of invoking 
the might of the guarantor States against it. 
Neutrality depends upon the volition of 
a State and it is free to act as it chooses, But 


` 
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Neutralisation. deprives the from 
exercising its free will . 

“Neutralisation differs fundamentally from 
neutrality, which is a voluntary policy assumed 
temporarily in regard to a State of-war affecting 
other Powers, and terminable at any time by. 
the State -declaring its neutrality. Neutralisa- 
tion on the other hand, is a permanent Status 
conferred by agreement with the interested 
Powers? without: whose consent it cannot be 
relinquished” (Starke). e | 

To this extent the soverign right of a 
neutralised State is limited. 


State 


The world has accepted collective respon- 


sibility of the States to prevent war and to 
maintain international peace and its obligation 
therefor are embodied in the United Nations 
_ Charter... The Law of Traditional neutrality 
has a vety doubtful. existence now. It is too 
late in the day to create permanently neutral 
States, (as the existence -of such buffer States 
in the present. set up are of doubtful utility) 
or to establish the basis" of general principles 
of international law relating to them. . This 
status had no recognition in international law 
so long, it being the creation of treaties between 


a State and some’ other powerful ones—and: ` 


is binding on the contracting parties only. 
Such limitations on the freedom of a State 
. in its internal as also international jurisdiction 
and imposition of obligations pertaining to 
it, cannot be enforced on States by embodying 
a general set of rules governing such States. 
Moreover no State can be accorded such status 
without its’ consent. So any international 
determination of the duties of such States 
is of very little, if any, practical use in the 
present set up. An existence of a ‘number 
of such States is bound to weaken the collective 
security and retard collective action by all 
States as envisaged in the United Nations 


t 


Charter. + | ` 


The Cold War and new concept of Neutrality 
"A war so long was understood to be an 
armed ‘conflict. between two States or two 


group .of States. Neutrality of States not 
engaged in the warfare hag been discussed 
In that context so far. 

A new technique of war has developed 
within last few years with development of 
nuclear, weapons and long distance control 
over implements of destruction. More than 
one State is now in possession of such engine 
of destruction. It is also evident that there 
is a race between two groups of States to make 
each more formidable than the other in 
possession of these implements. But the use 
of these armaments is capable of bringing 
such devastation that their extensive employ- 


‘ment in a conflict may destroy the world and 


liquidate the humanity. If the strife be of 
sufficient proportion and magnitude there will 
remain no victor or the vanquished, but the 
belligerants will destroy each other and the 
world. People who will not be parties to it, 
the. neutrals, and those who live far away from 
the fields of operation may also not escape 
extermination. A strife even in lesser scale 
may mutilate to world to such an extent that 
it may leave the world a place not fit for living 
for several generations to come. 

In this state of affairs two Power Blocks, 
one consisting of some of the Western Powers 
with the U. S. A. and the otber containing 
some of the Eastern States with the U. S. S. R. 


"have sprung into existence. It may not be 


the desire to dominate the world but the fright 
of domination by another that is responsible 
for this unhappy situation. Mutual suspicion 
and distrust, amongst the states have brought 
about this orientation in their outlook and 
alligned them in different Blocks. - The Power 
Blocks are trying to over-reach one another 
in their equipments and armanents by inventing 
and producing more and more destructive 
weapons and of greater power than presumed 
to be in possession of the other. They are 
utilising ufiimaginable quantum of their 
respective resources in this race for superiority 
in implements of destruction. It is said that 
preparedness is the best way to preserve Peace, 
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But that preparedness does not mean such 
stockpilling as the present race for superiority 
in nuclear and other weapons has brought 
about. 

But none of the Blocks ventures to strike 
in the fear that in the process it may devour 
itself like. the Frankenstien's Ghost. This 
alignment of the States into two different 
Blocks and continuous enlargement of respec- 
tive resources of frightful armaments, without 
engaging themselves in any actual conflagration 
is termed to-be a “Cold War.” It is a battle 

of nerves also. 
f The States which have not joined either 
Block are taken to be the Neutrals in the back- 
ground of this new technique of’ warfare. 
Their attitude is described as * Neutralism. 


Thus the new concept of Neutralism has” 


travelled far from the conventional connotation. 

In this Cold War the normal peace time 
relations of contending Blocks are more or 
less maintained with few overate changes. 
Nothing so far other than some spasmodic 
outburst of anger has taken place. 

The position and Code of Conduct-of the 
Neutrals in the present set up are far from 
being well defined. They are more or less 
interested onlookers maintaining their peace- 
time normal relations with either Block. Their 
attitude of neutrality is guided by-interest and 


exigency of situation. It is not feasible to 
adumbrate any rule of conduct for this neutrals * 
in this Cold War. 


This intolerable situation cannot continue: 
indefinitely. The stockpilling of destructive 
weapons cannot go for ever. Either there 
will be a show down and the world will have 
to face destruction and will eventually destroy 
itself or the Contending Blocks through the 


good offices of the neutral leaders will see 


light and reason aml come to such under- 
standing with each other as will alley their 
mutual suspicion and distrust. Then the race 
for armaments will stop and the world will 
be saved. 


The vast resources of the great Power Blocks 
thus released from the race .for armaments 
may well be employed then for the upliftment 
of the underdeveloped and/or backward States. 


It is the fervent hope of all peace loving 
people of the world that the day may not be 
far distant to come and the great leaders of 
nations will be able to rise upto it to end this 
Cold War peacefully, to avert the scourge of 
a war of unimaginable magnitude “and to ` 
prevent the liquidation of humanity., This 
will earn for them the gratitude of mankind 
not of this generation only but also of those 
to come. 
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On Sovereign Equality 
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The. expression ‘the Sovereign Equality 
of all peace loving states’ first appeared in the 
Moscow Four Power Deelaration of October 
1943. But the doctrine of equality of states 
was born with the publication of the famous 
book of Hugo Grotius De jure belli ac pacis in 
1625. So, it is apparent that this doctrine was 
introduced in the theory of international law 
by the Naturalist School. 

Whatever inequality may exist between 
states as regards their size, population, power, 
degree of civilisatión, wealth and other qualities 


they are nevertheless equal as international, '. 


persons, —1s the modern view on the doctrine. 


We find similar notion expressed by Grotius : 
No common superior being left to control: 


the relation of states, the states were free and 
independent, and they were in a state of nature” 
with respect to each other, just as individuals 


were before the organisation of communities. 


Moreover the charter of the United Nations 
in Article 2(1) declares that ‘the organisation 
is based ‘on the principle’ of the sovereign 
equality of all its menibers. | 


This doctrine “Was fúlly supported by the ` 


writings c of-Publicist School, who under the 


leadership of Pufendorf and with the inspira- . 
` tion of Thomas Hobbes advanced it to a great 
After the middle of the eighteenth 
century Burlanaqui, Vattel, Wolff and -Moser ` 


extent. 


all ‘included it among; their leading principles. 


“lt also became one of the primary po 


of Le s Droit: Les 'gens.-- 
Now let- us consider, what this A 
-meaning of the 


Ref —(1) UNCIO report” of a ae of Committee I. 


(documents VI. P. 45 


(2) Oppenheim, International law 6th Ea. Vol. I P. 238: 


doctrine into two broad heads, firstly, ‘equal 
protection of the law’ or ‘equality before the 
law” and .secondly, “equality of rights and 
obligations’. “The term Sovereign equality, 
before, was interpreted at the San Francisco 
Conference (the report of the Committee 1/1 
to commission at the United Nations Con- 
ference, which was also approved by the 
ccmmission and by the conference in plenary 
session) to include : 


1. that states are juridically equal ; 

2. that each state enjoys the rights inherent 
in full sovereignty ; 

3. that the personality of the state is 
respected as well as its territorial 

_.~ Integrity and political independence ; 


— 4. ` that the state should under international 


` order comply faithfully with its inter- 
_ national duties and obligations.' 


In ` fact, in international law, equality of 
states is the basic and fundamental recogn'sa- 
tion. There cannot be anything like inter- 
national law till all the nations are equally 
treated. Four consequences follow from this 
theory; they are: (a) that when a question 
arises which has to be settled by consent every 
state has a right to vote, but to one vote only ; 
(b) that the vote of weakest state has as much 
power as the vote of the most powerful ; (c) that 
no state can claim jurisdiction over another 
and (d) that the courts of one state do not as 
a-rule question the validity-of the official acts 
of another state in so far as their acts purport 
to take: effect within the latter’s jurisdiction?, 


to commission 1, DCO 944 1/1/341 
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On the other hand Prof. Brierly has 
commented ; “But the doctrine of equality is 
worse than merely redundant for it may easily 
become seriously misleading’. He has even 
described it “as merely innocuous and mis- 
chievous.” One feels that Prof. Brierly, instéad 
of appreciating the new developments taking 
place in the horizon of International law has 
tried to escaps from the idea of justice pre- 
vailing in the society. It would not be out 
of the place to reproduce here in his own words 
the effect of such attitude. “To do that means 
that we are consenting to a divorce between 
the law and the ideas of justice prevailing in 
the society for which the law exists, and it is 
certain that as long as that divorce endures, 
it: is the law which will be discredited”*, Not 
only this, Prof. Brierly forgets in this respect 
that “a dwarf is as much a man as a giant is ; 
a small Republic is no less a Sovereign State 
than the most powerful kingdom” (Droit des 
, Gens, English translation). Actually it is the 
whole characteristic of International law. 


In practice, we find that legal equality, 


exists in principles and theories only, because ~ 


the institution of the world organisation, the 
mouth-piece of International law is having 
the Charter which is full of unequal rights and 
provides discriminatory provisions which are 
self-contradictory also. Let us examine some 
of them, Article 23 runs as follows :— 


“The Security Council shall consist of 
eleven members of the United Nations. The 
Republic of China, France, the Union of Soviet 
Socialist Republics, the United Kingdom of 
Great Britain and Northern Ireland, and the 
United States of America shall be permanent 
members of the Security Countil.? This Pro- 
vision confers a special right on five nations, 
which is discriminatory and leads to inequality. 
The arrangement provided under Article 23 
is full of static elements. “Great Powers’ may 
change. It may be that the ‘Great Powers’ 


(3) J. L. Brierly—in British Year Book of International Law 1924 
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of today are no more ‘Great Powers’ after the 
lapse of few years. Even if this discrimination 
is to be retained, the most powerful states 
should always be elected. It was very harmful 
that the names have been mentioned. Articles 


108 and 109 (procedure for amending the 


charter) provides that no amendment of the 
Charter is valid until verified by all members 
with permanent seats on the Council. This 
means that no permanent Member .cah ever 
lose its seat on the Security Council against 
it’s will. Moreover we again find the influence 
of single nation namely U. S. A. dominating’ 
the affairs of the United Nations. The best 
example of this is the inclusion of China of 
Chiang-Kai-Shek to the exclusion: of People’s 
China, which is in effective control of the 
territory of China and its people. Even if 
we ignore this very provision on the ground 
that no, plan can be effectively carried out till 
they have the consent of big powers, can 
Chiang-Khi-Shek's China be treated as great 
power in. reality ? In fact this undue 
importantance to a defunct government . is 
an insult to other sovereign members of the 
World community. : 


Again, Article 27 which provides for ‘Veto’ 
is in clear contradiction to Article 2(1) which 
laid down that the principle of ‘Sovereign 
equality of all of its members’ as the basis of 
this organisation. Article 27-runs as follows :— 

: o e - 

“(1) Each members of the Security Council 
shall have one vote. (2) Decisions of the 
Security Council dn procedural matters shall 
be made by an affirmative vote of seven 
members. (3) Decisions of the Security Council 
on all other matters shall be made by an affirma- 
tiye vote of seven members including the con- 
curring votes of the permanent members ; 
provided that, in decisions under, chapter VI, 


-and under paragrapH 3 of Article 52,-a-party ` 


to a dispute shall abstain from voting.’ 


o 
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This very provision is a blot on the funda- 


mental aims and objects of the formation of 
this organisation. Here again the ‘Veto’ power 
confirmed on China is an added insult to the 
other states and it is bound to hurt their pride. 
The numerical increase of Africo-Asian 
countries in the United Nations, compels to 
feel that the world organisation is no longer 
a monopoly of the Big Powers, the U. S. A. 
in particular. The time has come when this 
provision of ‘Veto’ showld be removed from 
the Charter for the long life of the United 
Nations and its effective working. 

Mr. Hammarskjoeld, Secretary General of 
the United Nations has said that, “Big Powers 
could take care of themselves ; it was the less 
powerful countries that needed the. United 
Nations most.’ If we examine this statement 
we will find that he has tried to say just the 
reverse of what we see in practice. Is it not 
a fact that big powers are taking advantage 
through United Nations over small nations 
say, in Congo, Laos and many others? He 
has further stated that, “there are problems 
which can not simply be solved by voting.’ 
If that is the feeling why so much importance 
has been given to ‘Veto’, let there be no dis- 
crimination In voting. Under such circums- 
tances we feel that equality is nothing but a 
` legal paradox. 

Even Permanent Court of Arbitration has 
held ‘that international law and -justice are 
based upon the principle of equality between 
states. In fact the ‘equality of states is the 
corollary of the independence of states*. 

If we examine cases decided by different 
courts, then also we will find that they have 
essentially supported this doctrine. 
Schooner Exchange Vs. Mc Faddon® (Supreme 

Court of the United States) Marshall C. J 


(4) (XVID) P. 151 
(5) (1812) 7 Cranch 116 
(6) (1938) A. C. 458 


"In the: 


delivering the judgment laid down, that “this 
perfect equality and absotute independence 
of sovereigns and...have given rise to class of 
cases in which every sovereign is understood 
to waive the exercise of a part of complete 
exclusive territorial jurisdiction, which has 
been stated to be the attribute of every nation’. 
The exemption of the person of the sovereign 
from arrest or detention within foreign territory 
is the good result of this doctrine of equality. 
Similar point of view has been laid down 
by House of Lords in deciding the case the’ 
Cristina.® 


The admission to the world organisation 
should be open to all nations irrespective of 
the divergent ideoalogy ; because refusal on 
any ground which lacks universal recognition 
goes against the fulfilment of the objects of 
this institution. Moreover when a non-member 
state is involved in any dispute the world Court 
find it impossible to take action against it. 
Article 35(2) contains the provision of sub- 
mission of dispute by non-member. But a 
country which is not treated on equal footing 
will never submit his case. In the much 
discussed Eastern Carelia Case’ the Court 
established the precedent that it would not 
rule upon a question submitted to it by the 
Council when one of the parties (Russia) had 
repudiated the jurisdiction of the Court and 
refused to put in an appearance before it, 
similar decision was PENEGE in Pablo Najera 


Claim cases, 


In the Le Louis case? Sir William Scott 
delivering judgment said that the right of visit 
and search all the apparent vessel of other 
countries on the high sea is a grave encroach- 
ment upon the equality- and independence of 





(7) (1923) Serles B No. S(L.W.C.R.P. 191) | 


- (8) (1928) S.C. L. A.A.P. 460, 
(9) (1817) 2 Dodson 210. 
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states. No such.right has ever been claimed, 
nor can it be exercised without the oppression 
of interrupting and harrassing the real and 
lawful navigation of other countries. Chief 
Justice Marshell held in the case of The 
Antelope” that ‘no principles of general 
law is more universally acknowledged than 
the perfect equality of nations.’ 


As such, the concept of sovereign equality 
must be adopted by the United Nations in the 
true sense for the fulfilment of its objective: 
Only by effective adoption of this doctrine 
the world can-reaffirm faith in this institution. 
It is the most essential element for its success, 
to deny it, is simply another way of denying 
the possibility of effective political organisation. 


” 
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(10) (1825) 10 Wheaton. 
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Profits in Section 23-A 
‘Companies—Indian Income 
"Tax Act. 


+ 
. 


By 
SUNIL K. GHOSH, 
4 Second Year Class 


Section 23A applies to all companies in 
which the public are not interested. Expla- 
nation to sub-section 9 defines the expression 
“Company” in which the public are vitally 
interested. Accordingly, a company shall be 
deemed to be company in which- the public 
are interested if it is owned by the Government 
or in.which not less than 40% of the shares are 
held by Government, and again if it is not a 
private company as defined in the Companies 
Act. Certain further conditions have been 
laid down to exclude closely controlled com- 


panies being called public companies, the first 


being that shares other than those entitled to 
a fixed rate of dividend, carrying at least 50% 
of the voting power must be allotted uncondi- 
tionally to, or acquired unconditionally by the 
Government or a Corporation established by 
the Central Government or a State Act or the 
¿public (not being a company to which the pro- 
visions of section 23A apply). In case a com- 
pany is engaged wholly in the manufacture of 
processing of goods or in mining or in the gene- 
ration or distribution of electricity or any other 


form of power, it will be sufficient even if-40% . 


of the shares are held by the public. It is how- 
ever necessary that any recognised stock ex- 
change deals with these shares, or these are 
transferable freely by the holder to the other 


members of public during the previous year.. 


Section 23-A of the Indian Income Tax Act 
ensures that incorporation is not used as a means 
of avoiding super tax by indiyiduals having an, 


10: 


income falling in the upper brackets, as the 


-rates - applicable to them-are higher than to 


companies, They, viz the individuals, might 
try and avoid the high incidence of tax by trans- 
ferring their assets and sources of- income to 
private and closely controlled public companies. 
They have control over such ccmpanies and may 
postpone dividend during the year when 
their income from other sources is high, and 
distribute the dividend in another year when 
their income is low, and thus reduce their tax 
liability. The section regulates the distribution 
of dividend of such controlled companies. 

According to section 23A, the companies 
in which the public are not substantially inte- 
rested, cannot retain profits beyond the sta- 
statutory limits fixed without incurring the 
liability to pay penal super tax at the rate of 
fifty per cent in the case of a company whose 
business consists wholly or mainly in the dealing 
in or holding of investments, and at the rate 
of thirty seven per cent in the case of any other 
company on the undistributed balance of the 
total income of the previous year. This high 
penal rate is the inducement to the companies 
to distribute the statutory percentage of pro- 
fits. High additional super tax on undistri- 
buted profits deters companies from ploughing 
back more profits. 

The companies under this section are 
allowed to plough back profits to a limit 
fixed in relation to the existing reserves 
of the company, the ratio of fixed capital 


74 - . UNIVERSITY LAW MAGAZINE 


to circulating capital and the nature of trade 
carried on by the company. The industrial 
companies engaged in the manufacture of pro- 
cessing of goods or in mining or in the genera- 
tion of electricity or any other form of power 
are required to declare fifty per cent of their 
current disposable profits. Such mintmum 
percentage has been increased to 90 per cent 
in the case of a company whose business con- 
sists wholly or mainly in the dealing in or 
holding of investments. 
Indian Company whose business consists partly 
in' industrial activity specified above and partly 


otherwise, the percentage of 50 would apply | 


in relation to the first part and 65 per cent in 
relation to the -remaining part of the company’s 
business. If the company has accumulated 
reserves- beyond the limit of paid up capital 'or 
the actual cost of the fixed assets of the com- 
pany, the -said statutory sai would be 
90 instead of 65. f ; 


This provision | ona aqa aout the 
private and closely controlled public companies 
in ‘relation to other public companies. The 
retention of-profits allowed to such companies 


is very"low. The smaller companies coming — 


under this provision have to depend to a large 
extent on their retained profits for the expan- 
sion of their frade and industry. ‘They cannot 
borrow much from the ‘market as.their. credit 
facilities are limited. At a time when we are 
intent upon -expanding trade and industry to 
raise the national income, this regulation puts 
a very severe handicap on the small companies’ 
growth by-not allowing a sufficient ploughing 
back of profits.. The private and small com- 


panies which start in a modest way develop in 


course of time into big companies. 


In the initial stages of their development. 


they have to plough back quite a substantial part 
of their profits, and such companies cannot 
also raise money by public subscription and 
have to rely on their own resources, British 


arid American companies plough back during 


the critical period of ‘their expansion about 


In the case- of an- 


90 to 95 per cent of their disposable profits. 
In India, taking all companies public and pri- 
vate, the ratio of ploughed back profits to 
net disposable profits after tax is 68%. This 
means that the retention of profits allowed to 
23A companies are very low. 


There is no flexibility in the statute giving 


. powers to the income tax authorities to waive 


this regulation in suitable cases where the in- 
dustrial. expansion or modernisatio® pro- 
gramme of the company requires high reten- 
tion of profits. In the U. K. or U. S. A., 

there is flexibility in operation and unless the 
profits are retained beyond the reasonable 
needs of the company, such regulations are 
not attracted. In India the companies. can 
claim considerátion”. for keeping out of the 
statutory limit only in casés - where the “loss: 
incurred by: the company in earlier years or. 
the smallness of the profit during the accounting 
year, does not justify the declaration of a larger- 
dividend. No other consideration such as the 
develop ment programme or-utilisation of money 
for payment of loans is taken into account. 
Even if the companies fail to distribute the 
required percentage because of some mistake 
in the computation of income, penal super tax 
is attracted and has to be paid on the entire 
undistributed profits and not merely on the 
difference which will be just sufficient to make 
up the statutory e of the disposable 
profits, - e 


The income tax ei cannot grant relief 
frem this tax on the subsequent declaration’ 
of a further dividend. ‘In the U. K. it is the 
ruling practice that penal super tax will not 
be imposed unless there is evidence of deli- 


 berate evasion, but in India even if it is estab 


lished that there was no -intentiónal conceal- 
ment, the section will be attracted. - As the 
law stands, the profits earned by a company 
outside India will also be taken into account 
irrespective of the fact whether the said profits 
have been repatriated to this country or not. 
Moreover, there is no time limit fixed under 


+ š no. 
t 
ka ` 
bow 
Le ` 


the section, as a resúlt of bien the Income 
tax authorities can -at any time pass an order 
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kad 


?5 


It needs to be accepted that super tax cannot 
be avoided any more because of the enlarged 


-under this section. The income, tax. bill 1961, ’ definition: of dividend, as the accumulated 


however, seeks to remedy this particular hard- - 
ship by setting a time limit of four years for-, 
passing an order that is to serve this seotion.” 
For all intents and purposes, it would appear : 
fróm the different: statutory percentages fixed 
for different kinds of companies and the various 


-profits would attract tax when they reach the 
shareholders in capitalised forms by way of 
7 releasé of any assets or distribution of deben- 
‘tures or even distribution at the time of 
liquidation. There is also the capital gains 
tax on the profits of sales of shares; and the 


condtions.‘and tests imposed for’ ascertaining*” liability of tax can no longer be avoided by 
the genuineness of public. companies that the- such means. 


Government; has tried te strike a balance bet- 
ween, the two objectives of preventing the 
evasion of super tax by individuals having an 
. income in the higher brackets and fostering 


the growth. of industries by. allowing the com- 


panies to retain a pärt of their profits for meeting 

‘their capital requirements. It cannot; however, 
“be denied that tbere'is more bias in the whole 
enactment. for checking evasion, and that the 
“needs. of the smaller companies for ploughing 
“back profits have not. been given due conside- ' 
. deration. a e oe nse 


sE < ` — 
` ` x ,. O 


- 


Time js thus ripe for the Government to 
' decide as to how suitably to revise the statutory 
‘percentage for the retention. of profits at the 
time of passing the income tax bill 1961 to 
give a greater incentive to the growth of smaller 
companies. The section at the same time 
-must- be. made more flexible so. that the 
‘individual needs of the smaller companies 
for a legitimate expansion and modernisation 
programme may be. given consideration at 
the-hands of the assessing authorities. 


, Final Year Class 
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` After the passing of the Estate Duty Act, 
1953, :as well. as the” Hindu Succession Act, 


1956, every Hindu owning certain property’. 


“has. become interested to know the prospects 
of his property passing:onto his heirs, being 
subjected to as little slicing away by the revenue 
authorities: as may be. possible. The rules 
applicable to persons governed by the Mitak- 


- , Shara school have been subjected to substantial 
- ' «change by the passing: of the Hindu Succession 
> Act; 1956, and the Estate Duty (Amendment) 


Act, 1958.. .An attempt is being made. in this 
small article to deal briefly with the present 


legal position of the above persons. . ` -> 


By virtue of: section 5 of. the Estate Duty 


` Act, 1953, read ‘with subsections 15 and 16 of. 


section 2 together with explanations thereto 
and also subsection 3 of section 3 (amended 
by the Act.17 of 1954) estate- duty shall . be 
levied and paid on the principal value of pro- 
perty of a Hindu passing (or deemed. to‘ have 


passed) on bis death. . Only these exemptions + 


and -deductions ‘which have been’ provided by 
the Act, are permissible. 


. Two modes of succession to the property <. 


“of a Hindu dying’ after 17th June, 1956, are 
permitted under; the Hindu Succession Act, 
1956, namely |: — ` 


(i) Testamentary Succession A f 
I (ii) Intestate Succession. , 


Testamentary Succéssion SAE E 


-Section 30 of the Act states that the former 
se be sevens by the ss of the 


) 


Hindu Succession ‘And 

| NA Estate. Duty 

a. as By 
ua. WA a #4 | BIRÊSWAR CHAKRABORTY ES a 


dh 


r 
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the time being in force and applicable to a. 


Hindu. The only characteristic óf the section 
is that it safeguards the right of. an heir to ` ' 
“maintenance and confers the power to dispose 


of property by wills etc. upon a member of the 
“Mitakshara coparcenary or of. a’ Kavazu, ` 
_Tarwad, Tavazhi etc. 
trusts, settlements, etc. are resorted to with, ` 


a view to avoid estate ‘duty. The Estate Duty’ 


` Act has taken, into. consideration: the special ` 
customs and usages of Hindu society and has. : 
exempted bonafide dispositions: of property . 
from the operation of section 5 but elaborate . 
provisions have been made, following rules 
made in English. courts and courts ~of other ~ 


countriés, with a view to rope.in fictitious : 
which are dealt. with | in. the” I 


transactions, ' 
succeeding paragraphs. 


4 


Trusts; Settlements, Charitable endowments ete, 


Section 22 of the Estate Duty Act: con: 
haria two types of trusts,’ namely :— 
(a) trusts created by the deceased himself ; 


the deceased. 
In the latter case, property hell by. the’ 


-- deceased shall not be subjected to a ‘estate . 
duty on his death if the following conditions ' 


be satisfied :— 


Xi) if any benefit had been reserved. ‘ce 
`> , the deceased, the same had. been: 
°” surrendered at least two years before ` 
his Sidi 


(b) trusts created ‘by persons other wun 


Very often devices like”. - 


4 


(ü) the beneficiary had assumed bonafide 


possession and enjoyment of the 


- property. at. least wo years “before 

_ his death ; 
(iii) “the beneficiary. had rete posses- 
sion -and enjoyment of the same to 
the entire exclusion of the deceased 


at least two years before his death. _ 


In the former .case when property ‘was 


held bY the deceased as a sole trustee, the same - 


- "rules apply ‘subject to -one provision that the 
period prescribed shall be five years - ae 


e ‘of two years. 


The various devices-.of indirect reservation 
of interest over the property by the deceased 
have been classified into the following :— 


(a) income of property reserved for -either: 


of. the spouse on Seta of the other 
(b) - reverter to dispower (S. 24) ; a 
(e) reservation’ ‘of ultimate reversion by 
“settlor (S. 23) ; 
- ‘Regarding (a) the Act permits exemption 
. on the following conditions-being -fulfilled :— 
(i) disposition -of property had been made 
. before 15.10.1953 -; 
(ii) - reservation was confined to income 
"not the corpus itself. = ` 
Regarding (b) the property shall be excluded 
from ‘the ‘property passing on' death -of the 
_disponee (life interest), provided | the following 


.. ‘conditions be fulfilled.—.. - SO 
a (iy - interest - over -the ‘property was: con- `: 


“ferred upon a third person ; ` 


Gi) the said interest was determinable 
on the ‘death of the dispotiee `; 


ii) the. disponee (life tenant) entered © 


are -into possession and retained the same 
till death ; 


GN) 4he ‘remainder : “over . mich property 


° reverted “back to the disponer by 

` teason of ‘death œf such life tenant 

and. by reason of-a remainder having 

- been | - reserved E by.. the 
E disponer ; JU tar : T 
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. Of parties. 


L the life tenant must not have been L 


` competent to dispose off the property 
before his (or her) death. - 


* 


"With regard to (c), the ‘property shall not 


be included as property deemed to have passed 


on the death of the life tenant on ‘fulfilment 
‘of the following conditions :— 


(i) ‘the property had been settied on a 
Chain of persons, i.e. upon himself 
~ for life and -after his death on any 
other person, and an ultimate 
reversion of an absolute interest or 
absolute power of disposition had 
_, been reserved to the settlor : 
(11) the other person died before becoming 
“an interest in possession’ and such 
5 interest failed and te1minated ; 
(iii) the settlor (who had been in posses- 
. .. Sion) became entitled to immediate 
reversion or acquired an absolute 
power to dispose of the whole pro- 
perty. 


Ibi 48 note-werthy that in all the above cases 


. there'i is no increment in the interest of the owner 
if substance of the matter be looked into and 


revenue authorities have no reasonable ground 


«to punish the owner for failure of the arrange- 
-ments and return.of the property to himself, 


by levying duty. 

Intestate Succession. 

In case of intestate succession it is difficult 
to avoid the .duty because passing of property 
is governed by operation of law and not act 
In 1953, the old rule of fluctuating 
interest,of Hindus governed by the Mitakshara 


law. was applicable. To rope in such cases 
of real accretion of interest or. benefit, though 


` not in form, section 7. of the Act provided for 


the same being deemed to be property passing 


-on the death of a member of a joint Hindu 
. family governed by the Mitakshara, Marumak- 
, Kattayam:. or Aliya ‘santana law. Exception 


was made in case of (a) the deceased not having 


` completed. his eighteenth year, and (b) the 


Ss, 






father or other malé. ascendant of gee > 
mentioned’ in (a) not being a: coparcener er 
the same family: ` : 

. After the passing” ol the Aida s n 
AL 1956, certain far Teaching changes .have 
woo ‘been. made i in‘ the-rules‘of succession. applicable 
- toa Hindu governed by the Mitakshara school ; 

which: is stated below :— 

a) the limited. interest of a female owner 
+. Le, widow,. is- abolished - (S. 14) ; 
D where the deceased. is survived by a 
. -female rélative specified in class I 

- of the Schedule (or a male relative 

* ‘in the class I of the Schedule claiming 
ic . through’ such -a -femaley, devolution 
- . oË property «shall -be. governed by the 
rules embodied in the Act, (not 
_ survivorship). (S. 6) ; 


w ww .[ 
` 


"the rules: of. survivorship «shall apply 
(not the rules in the :Act).; 
there shall. be: notional partition of . 


_death.of the deceased.. ; 
. Section 13 of the Estate Duty Ae manga 
N t; 


of this amendment, in case of. the death of a - 
Hindu: governed by. Mitaksbara school after 
1.7.1960 and in the case. of property passing . 


‘where ' the deceased is not survived 
. by..a; person mentioned in. (b) above,  - 


. UNIVERSITY. LAW MAGAZINE 


. the joint family property before -the : 


“1958 has made important changes in <... 
section 34 of the Act of 1953: In consequence “ have retained the., 


| being a coparcenery interest in the joint family . 


“property of a Hindu. family ' governed by the 
Mitakshara, Marumakkattyam .. ot, ` Aliya- 
santana Law; the principal value of the pro-- 
perty (on which duty 15 Pa is. aci 
by. ` ı i 


— 


Act of 1953 (i. e. house-hold goods 
ete); e 

. (ii). agricultural land. not specified in the 
First Schedule ; . x. 


: Gü) interest of other coparceners, “except 
<. the” — in the joint family 
Popeye = I - 

Debts etc. : | 


Debts: and E are often, created 
to avoid estate dpty. Therefore, a moot 
question arises as to whether debts passing o 
“on to. the sons is peimissible deduction. under 
‘section 44 of the. Act of 1953. ‘and whether any . 
-relief- is available to other -heirs (not sons). 
“The ¡Act provides for the following conditions ` 
which must be satisfied before claiming deduee” 
‘tion on this account :— 

(i) the debt. was incurred or r incumbrance i ; 


was created, bonafide ;/ ++. 5 7. 


RO 


the same was made fot full consis* | 
-deration: in money or money's worth ;: 

a: it was made wholly for the deceased’s 
x . own use and benefit and took: efect. 

j out of his interest. E er 

“The Act. does not require the deceaséd -to 
benefit, but“ it would be. 
‘enough if he had power to” dispose of the ol 
beriefits arising out of this in whatever manner ; 
- he: pleased (A. G. Vs ‘Duke, of. ‘Richmond & :- 
Garden) and with:a view to be entitled to such, 
‘deduction the property in” question must. be i 
capable of being proceeded against for, the ra 


` >” 


: realisation of .the debt (In Te Barnes). , ae 


‘In’ the- case of death of a Hindu governed: 
_ by ‘Mitakshara_ ‘school, the: existing law: a 


o computing ‘the interest of, the: E - postulates two ‘legal: propositions :: — + ` oen 
ole. passing: to. other members oh the “o G). the interest- of the- deceased passing... 


. coparcenary. and”. 


- (ii). -aggregating. ‘the shares of. lineal des- E 


. .cendants. - 
-The ‘incidence is. therefore higher,” 
`. The new amendment mentions.the: following ` 
as. exempt items — ' ,: ; 
a D. exemptions stated: “in | Sec; 3 of. the 


= 


n.4 over to his song (and. grandsons) ; 
- id), the interest. of | ‘the deceased ‘passing .. 


ES e _-over to other members sil the Hindu. , 


‘undivided family.. : 
“he is well-settled’ Hindu law- that the. sons 
a grandsons) .arë under a: pious- obligation. 
to Batty ie sii debts 1 left el the. father” F 


~ 
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which is not: tainted- with- immorality (Brij 


Narain Vs Mangla Prasad). - In' the leading: 


case of Suraj Bansi Koer Vs Sheo Prasad the 
Privy council went farther and held that even 
if the debts be immoral, they can be enforced 
against the father’s own-share only in the-joint 
family property. ` š š 


e 


But „the position is- different with regard 
“to persons who are not sons or.grandsons of 
the decensed and.on whom property devolves 
hy the rule of survivorship, * They gain by an 
° increase in their interest in the undivided Joint 
. family property by reason of death of the 


deceased member of such family. They ‘are 


not personally bound to pay the debts of the 
deceased. It was also held in Suraj Bansi’s 
case that the undivided interest of the deceased 
member of Hindu undivided family (except 
in the case of father) cannot be attached: after 
his death. : . 


Therefore, there is every reason “to deny 
relief to heirs other than sons and grandsons, 


on account of debts left by the deceased. On ` 


the other hand, sons and grandsons are entitled 
to claim relief on account of moral debts left 
by the deceased father, provided that other 


conditions of Sec. 44 of the Estate Duty Act 


be fulfilled. 
Gifts, Charities etc. 


. “This is another device of avoiding estate 
duty. At the same time gifts are recognised 


by Hindu Society and is much in use also.. 


The framers of the Estate Duty Act had to 
keep the peculiarities of Hindu society in view. 
The Act permits exclusion from dutiable pro- 
perty in ‘respect of the following gifts :— 
` (i) gifts to public charities made at least 
six months before death of the donor ; 
(ii) gifts for the purpose of marriage of 
dependant female relatives upto 
Rs. 10,000/- and other valid gifts made 
in accordance with the provisions of 
the Act subject to a total limit of 


Act, 


- Rs. 10 .000/- (as per>provisions of the 
Estate. Duty Amendment Act, 1958). 


“To be entitled’ to exemption gifts other 
than for marriage, should be made bonáfide 
and intervivos (not donatio mortis cause) 
and at least two years before the death of the 
deceased (Sec. 9). There is another restriction 
in that the donee must have assumed bonafide 
immediate possesion and enjoyment of the 


` subject matter of the gift to the entire exclusion 
‘of the donor at least two years before the death 


of the deceased (Sec. 10). 


` 


Other Exemptions 


` Sec. 32 of the Estate Duty Act, 1953 (Keep- 
ing ip view the old Hindu Mitakshara law of 
limited interest of a widow and passing of 
property by survivorship to reversioners) 
granted exemption in respect of property on 
fulfilment of the following conditions :— 


(i) estate duty had been paid on the death 
of the. husband when the estate 
devolved on: his widow ; 


on the death of the widow mentioned | 
in (i) the property devolved on beirs 
within the prescribed period. 

Sec. 14 ,of the Hindu Succession Act, by 


(ii) 


abolishing’ the concept of limited interest of 


a female heir and by making her a full owner, 
has rendered provisions of Sec. 32 of the Estate 
Duty Act infructuous. But the story does 
not end here. Sec. 15 of the Hindu Succession 
1956 distinguishes (for the purpose of 
determining persons on whcm widow’s pro- 


„perty is to devolve) between property of a 


widow dying intestate which she inherited 
from her fatber and that which she inherited 
frem ber father-in-law. It provides that in 
the latter case the property is to devolve, cn 
ber death, on'her husband’s heirs (which, more 


_ or less, conforms to protection of interest of 


reversioners). But if she, as full owner, had 
sold the property, nothing devolves on her 
husband’s heirs, The law is not happily 
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codified in this respect. It is, thérefore, con- 
sidered advisable that Sec. 32 of the Estate Duty 
Act be redrafted ‘keeping in view the different 
circumstances which may arise and a com- 
prehensive new section be engrafted in the 
Act-in substitution of the present one. It is 
hoped that attention of the law-makers would 
be drawn to this matter soon. 


It is necessary to point out that section 
21(1) of the Estate Duty Act, 1953 remains 
unaffected by the amendment of 1958. Immo- 
vable property of a Hindu (though domiciled 
in India) which is situated outside India andis 


left behind by «such a deceased Hindu, is 
immune from estate duty. 


Before concluding, attention of thé readers 
is drawn to section 29 of the Hindu Succession 
Act, 1956. The section provides that in case 
of a Hindu dying intestate and leaving behind 
no heir qualified to suceed io his (or her) pro- 
perty, the property shall devolve uppn the 
government, subject to all obligations and 
liabilities to which an heir would have been 
liable. It is only a matter of academic interest | 


whether estate duty would be levied on such — 


property. The Act is silent in this respect, 


Central Executive In Indian 
+. Democracy 


"e 


By I 
Prof. SUNIL KUMAR MITRA M.A., LL.B. 


In ¿his article I shali venture'to comment 
upon some recent trendsgn the constitutional 
development of our conntry which. manifest the 


_ - predominance of the executive power over the 


legislature and to some extent over the judiciary. 


I shall mainly refer to-the developments in. 
Kerala, resulting in- the- President’s Procla-- 


mation of emergency on 31st July, 1959 under 


recent ' implementation - of the Nehru-Noon 
Agreement by amendment of the First Schedule 
of the’ Constitution d ‘the Ith Amendment 
Act, aia 


CONSTITUTIONAL BREAK DOWN IN KERALA 


It is common knowledge that the Constitu- 


tion of India has provided for emergency 
legislation to cope with a situation, when either 
due to external danger or internal disorder’ or 
political instability the constitution of the 
country cannot function smoothly. Unlike 
the Government of India Act, 1935 which 
vested in the Governor the power to suspend 


the Constitution of a Province and to assume 


full power of administration over it, in cases 
of Constitutional breakdown in a State, the 
Constitution of India has vested the power 
of suspension of State Administration in the 
- President, when he is satisfied on receipt of 
an information from the Governor of the State 
concerned or otherwise that “the Government 
of the State cannot be carried on in accordance 


11 


- proclaimed 


with the provisions of. the Constitution.” The 


framers of the Constitution possibly con 
templated a case of political instability in a 
State resulting in virtual breakdown of the 
Parliamentary system of Government, . either 
due to frequent change in the Ministry or 
absence of a stable Ministry, commanding a 


= ' comfortable majority in the legislature, when 

: Art. 356 of the’ Constitution, the action--of ` 
`- -the ‘Governor of Bombay in suspending ' the 
order'for committal to prison of K. M. Nanavati 
` under Art. 161 of the Constitution and the ' 


the President may invoke his emergency power 


contemplated in Art. 356 of the Constitution. 


Prior to the Proclamation in Kerala, the 
President had on at least four occasions past 
breakdown -of Constitutional 
machinery in the States of Punjab, PEPSU, 
Andhra Pradesh and Travancore Cochin. 


- The Proclamation in the Punjab was made 


in 1951 when the Bhargava Ministry resigned 
and an alternative Ministry could not be 
formed. The Proclamation in the PEPSU State 
was made in 1953 when after the first General 


Election, the formation of a stable Ministry 
‘was found 


impossible in the State. The 
Congress Ministry lost its majority and the 


- Coalition Government that followed was in- 


capable of functioning for dissentions within- 
it. Thereafter, in 1954 the President had to 
proclaim Constitutional breakdown in the State 
of Andhra when the sitting Prakasam Ministry, 
supported by the Congress and a number of 
Independents lost the confidence of the 
legislature, on the issue of working of pro- 
hibition in the State, but there was no alterna- 
tive Ministry to take over the reigns of adminis- 
tration, inasmuch as the opposition consisted 
of diverse and disparate elements. The fourth 
proclamation took place in 1956 when the then 
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Congress Ministry of the State of Travancore 
Cochin resigned as a result of loss ‘of majority 
in the legislature but there was no other party 
capable of forming an alternative Ministry. 
It is therefore clear that on each of these 
occasions, the intervention of the centre was 
necessary for the political instability in the 
States and it helped the emergence of stable 
Ministries at the termination of the emergency. 

In Kerala, however, the central intervention 
took place under unprecedented circumstances. 

In Kerala, the Communist party came 
to power in April 1957 and it was the only 
State where a party other than the ruling party 
in the centre and majority of States, namely, 
the Congréss, assumed the role of adminis- 
trators. Thereafter, a series of _controversies 
and differences arose between the Govern- 
ment. of Kerala. and the Union Government 


which came to a head in the Kerala Education' 


Bill which had to be referred by the President 
to the Supreme. Court for its. advisory. opinion, 
inasmuch. as. certain provisions of the: Bill 
offended the educational rights of the minorities 
in the State.1. The’ Supreme Court declared 
the offending. clauses ultra vires and thereafter 
the Kerala Education Bill went through con- 
séquential changes before it received the Pre- 
sident’s approval ; but very soon thereafter 
a popular agitation in the State supported 
by all the “major opposition parties began 
gathering momentum in June 1959 when the 
said Kerala Education Act was tried to be 
applied in the State. The agitation assumed 
` great proportion and resulted in a Statewise 
civil .disobedience movement demanding 
removal of the Ministry in Office, although 
the Ministry had the support of a majority 
of two votes in the legislature. The Governor 
of. Kérala submitted a report to the President 
in July, 1959 that “‘the administration of the 
State could not be carried on in accordance 
with the Constitution any longer inasmuch as 
the Government had lost-the support of the 


‘ment as laid down in Art. 


overwhelming majority of the people”; and 
the President accordingly issued a proclama- 
tion of constitutional breakdown in Kerala on 
31st July, 1959 under Art. 356 of the Constitution. 

Theimportant constitutional questioninvolved 
in this matter is whether the proclamation of 


_constitutional breakdown contemplated in Art. 


356 of the Constitution can be invoked by 


“the President not only in circumstances of 


‘political instability’ or ‘physical breakdown’ 
of the administration in a State but also in 
circumstances, when the existing Ministry, 
although enjoying the confidence of the legis- 
lature does not seem to have the confidence 
of the majority of the people of the State or 


is not in a position to restore law and order 


in the State, Art. 355 of the Constitution which 
imposes a duty upon the Union “to protect 
every State against external aggression and 
internal disturbance and to ensure that-the --- 
Government of every State is.carried on in ` 
accordance with the provision of the Constitu- 
tion” was also referred to by some. critics as., 
a condition precedent to the exercise of the 
power under Art. 356 of the Constitution by 
the President of India. 

Although the proclamation of constitutional 
breakdown in Kerala was made by the President 
on Ministerial advice and upon receipt of the 
information from the Governor of the State 
concerned that “the Government has lost the 
support of the overwhelming majority of the 
people,” it appears that the action of the 
central executive is not justified from broad 
principles of constitutional government of 
a State or from the standpoint of parlia- 
mentary democracy in India. Art. 356 of the 
Constitution is not, after all, intended to- 
supersede principles of responsible Govern- 
| ]63-64 of the 
Constitution but is intended to prevent a 
possible breakdown when normal provisions 
of the Constitution regarding Government of 
a State cannot be applied. As there is no 
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sanction prescribed against a “possible abuse’ 


of this power granted under Art.-356 of the 
Constitution, this “emergency” power should 
be used only in the last resort. 


is empowered to proclaim constitutional 


breakdown in a case of this nature,as happened ` 


in Kerala, where the Ministry still enjoyed the 
confidence of the legislature, this may result 
in an attempt on the part “of the party in power 
at the ecentre’ to undermine the stability of 
the Government in the State, formed by a 
party other than the one in the Centre” at the 
same time. Sri Asok Chanda, the then Comp- 
troller and Auditor General of India in his 
book “Indian Administration” has indeed 
anticipated a situation of this nature. To 
quote his words : 


“Should a minority of States wish to 


pursue a policy which the majority dis- 
approve, must their legal authority and 
autonomy be subordinated to the majority 
will, indirectly by the use of the Presi- 
dential Veto ? Could not this provision 
be used improperly by the party in power 
at the Centre to undermine the stability 
of governments in the States formed by 
parties other than the one in control at 
the Centre ? The Constitution does 
mot. offer any solution to these material 
and relevant questions which, with the 


formation of a Communist Government 


in the State of Kerala, may soon become 
a live issue.’ 

These words seem to be prophetic in view 
of the fact that the said book was published 
in 1958 and the proclamation. in Kerala was 
made in July, 1959. I am not, in this Article, 
however, commenting on the political or the 


moral aspect of the issue, but from all 
democratic” standpoint, the action taken by 


the President in Kerala is not a happy consti- 
tutional precedent. It may also be mentioned 


in this connection that a more serious break-. 


down of law and order situation in’ certain 
parts of Assam did not bring about a similar 


If the President 


Proclamation by the President. Of course so 
far as Article 355 of the Constitution is con- 
cerned, the duty of the Union to protect the 
States from “internal disturbance or external 
aggression and to ensure stable Government 
in the States” is an independent duty and should 
be exercised either of its own motion or at the 
instance of the States concerned, and does not 
appear to be a condition precedent to the 
exercise of the power by the President under 
Art. 356 of the Constitution. Indeed, the 
Constitution does not contain any provision, 
except dissolution of the legislature and a 
fresh election, to cope with the circumstances 
of this nature. In any event, the President’s 
rule, like the hated Governor’s rule under 
section 93 of the Government of India Act, 
1935 ought to be very sparingly used, as other- 
wise Parliamentary democracy, which is yet 
in its infancy in our country, may die a pre- 
mature death. 


EXECUTIVE INTERFERENCE WITH JUDICIARY 
IN NANAVATI CASE 


The next topic I shall discuss in this Article 
is in relation to the exercise of the power of 
the Governor of Bombay in the “Nanavati-case” 
under Article 161 of the Constitution. Mr. 
Nanavati who. was second in Command of 
J. N. S. “MYSORE” was arrested in connec- 
tion with the charge of murder under Section 
302 of the Indian Penal Code and was pro- 
duced before the Additional -Chief Presidency 
Magistrate, Bombay, who remanded him to 
Police custody on that charge on 28th April, 
1959. On receipt of a-letter from the Flag 
Officer, Bombay that he was ready and willing 
to take Mr. Nanavati to Naval Custody (as 
defined in Section 3(12) of the Navy Act, 1957) 
in which he would continue to be detained 
under the orders of the Naval Provost Marshall, 
the trying Magistrate made an order directing 
that Mr. Nanavati be detained in the Naval” 
Jail and Detention Quarters ‘in Bombay and 
he was accordingly taken to Naval custody 
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during the proceedings against bim. Mr. 
Nanavati was then tried by the Sessions Judge, 
Greater Bombay ‘with the help of a special 
Jury who delivered a verdict of not guilty by 
a majority of eight to one. The Sessions 
Judge however, disagreeing with the verdict 
of the Jurors made a reference of the case to 
the High Court. Thereafter a Division Bench 
of the Bombay High Court accepted the 
reference and convicted Nanavati under Section 
302 of the Indian Penal Code and sentenced 
him to imprisonment for life, by its order dated 
March 11, 1960. On the day the sentence 
was passed by the Bombay High Court, the 
Governor of Bombay in purported exercise 
of his power under Article 161 of the Constitu- 
tion of India, passed an order, at the sugges- 
tion of the Prime Minister of India, suspending 
the sentence passed on Nanavati “until the 
appeal intended to be filed by him to the 
Supreme Court against the conviction and 
sentence is disposed of and subject to the 
condition that he shall be detained in Naval 
Jail custody in I. N. S. “KUNJALTD ”. 
Accordingly, when a Writ was issued by the 


Bombay High Court to the Session Judge, * 


Greater Bombay, communicating the order 
of the’ High Court, convicting and sentencing 
Nanavati, and the Session Judge issued a 
warrant for the arrest of the accused, the 
warrant was returned unserved in view of 
the said order made by the Governor of Bombay 
suspending the sentence upon Mr. Nanavati 
under Article 161 of the Constitution. 

It is common knowledge that under Article 
161 of the Constitution of India, the Governor 
of a State is empowered to exercise his preroga- 
tive of mercy i.e. “to grant pardons, reprives, 
respites or remissions of punishment or to 
suspend remit or commute the sentence of any 
person convicted of any offence against any 
law relating to matter to which the executive 
power of the State extends.” The Executive 
power of a State, as mentioned in Article 162 
of .the Constitution, extends to “the matters 
with respect to which the legislature of a State 


has power to make laws.” The proviso to - 


Article 162 places a restriction on the legisla- 
tive and executive power of a State, inasmuch 
as, it is limited by “the executive power expressly 
conferred by this Constitution or by any law 
made by Parliament upon the Union or 
authorities thereof’. The power of the 
State Governor under Article 161 of the Con- 
stitution is therefore co-extensive with the 
executive power of the State. It should be 
exercised by the Head of a State “after “taking 
into consideration various matters which may 
be germane for consideration before a Court 
of law enquiring into the offence,”—other 
wise it will lead to travesty of Justice and 
lowering of the Judiciary by executive 
whims. I 

The action of the Governor of Bombay 
in suspending the sentence of Mr. Nanavati 
was referred to a special Bench ofthe Bombay 
High Court consisting of 5 Judges. 

The Special Bench of the Bombay High 
Court however, held that the order passed by 
the Governor was not invalid and the condi- 
tion of the suspension of the order, that Mr. 
Nanavati be detained in Naval custody was 


also not unconstitutional, even though he- 


could not have been detained in Naval jail 
under the Navy Act, after he had been convicted 
by the High Court. 

Although the Special Bench of the High 
Court, Bombay upheld the action of the 
Governor, there is good reason ‘to doubb 
the strength of the decision. The proviso 
to Article 162 read with items 77 of the Union 
List in the 7th Schedule, (viz. Constitution,. 
organisation jurisdiction and powers of the 
Supreme Court) and item 65 of the State list (viz. 
jurisdiction and powers of all Courts, except 
the Supreme Court, with respect toany of the 
matters in the State list) clearly point out the - 
limitation on the exercise of the prerogative 
power of the Governor on matters with respect 
to which Parliament of India can only legislate. 
This executive power of pardon or remission 
of punishment in India is not an unfettered 
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prerogative power and -is subject to the 
limitations imposed. in other provision of the 
Constitution and must therefore. be exercised 
‘reasonably. In view of the aforesaid limitation 
on the exercise of the prerogative power by the 
- Governor, -the action of the Bombay 
Governor at the instance of the centre 
to over-ride and side track the decision and 
sentenge of the State High Court, when the 
matter is sub-judice. is not. only inopportune 
but it í$ violative of Rule of Law and principles 
of federalism, which the Constitution of India 
seeks to attain. 


The dignity of the judiciary was, -however, 
restored by the Supreme Court of India when 
Commander Nanavati filed a petition for 
special leave to.appeal to the Supreme Court? 
on April 20, 1960 and thereafter made an 
application on April 21, 1960 under order. 
XLV rules 2 and 5 of the Supreme Court rules 
for exemption from compliance with order 
XXI (rule 5) of the said rules, which requires 
that “unless otherwise ordered no petition 
shall be posted for hearing until the petitioner 
has surrendered to his sentence.” Nanavati 
asked for an order that his petition for special 


leave be posted for hearing without his surren- ` 
dering to his sentence, in as much as it was 
neither necessary nor possible for him to do ` 


so, in. view of the order the Governor of 
Bombay suspending his sentence, The question 
before the Supreme Court was whether the 


pttitioner's application for special leave will. 


be entertained by the Supreme Court, without 
his first surrendering to the jurisdiction of the 
Court. The Special Bench of High Court 
of Bombay however held earlier that: “as the 
sentence - passed ‘upon the accused has been 
suspended, it is not necessary for the accused 
to surrender to his sentence and therefore 
order XXI rule 5 of the Supreme Court: Rules 
will not apply in this case”. 

The Supreme Court very rightly rejected 


the view of the Bombay High Court and - 
(2) K. M. Nanavati v. The State of Bombay 1961 (1) S.C.R. 497 š (1961) 1. S. C. A. 54. 
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pointed out*that Article 161 empowering the 
Governor to suspend sentences does not deal 
with the suspension of sentence during the 
time, the application for special leave to appeal 
to Supreme Court is pending, and that Article 
142 which authorises the Supreme Court to 
exercise its jurisdiction to “pass appropriate 
decrees and orders as is necessary for doing 
complete justice, in any case, on matter pending 
before it” will be in operation, when the matter 
ig subjudice in the Supreme Court. According 
to the Supreme Court the said Rules (2) and 
(5) under order XLV of the Supreme Court 
Rules. made under Art. 145 are in aid 
of the power given to the Supreme Court 
under ` Art. 142 of the constitution. The 
supreme Court also tried to reconcile the said 
two Articles viz. Article 161, which is exercised 
by the executive,inter alia,to suspend a sentence 
passed on a convicted person and the power 
under article 142, vesting the Supreme Court 
with the right “to make appropriate orders 
and ed to do complete justice in such 
cases”. In the words of the Supreme Court, 
“conflict of powers obviously postulate the 
existence of the same or similar power in two 
authorities ; on “the other hand, the latter 
power vests both in this Court and the 
Governor, and so the field covered by the 
said power entrusted to this Court under 
Article 142 can also be covered by the executive 
power of the Governor under Article 161, and 
that raises the problem of a possible conflict 
between the two powers...Concentration or 


even undue emphasis on the character and 


sweep of the larger power to grant pardon is 
likely to distract attention from the essential 
features of the power to’ suspend sentence with 
which alone we are concerned in the present 
proceedings”. 


| , The Supreme Court therefore held that 
. when the matter is subjudice before it, namely 


after the filing of the petition by Nanavati 
for special leave to appeal, the Governor’s 
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order granting suspension of sentence will no 
longer be operative and since the Supreme 


Court was seized of the case, it is for the 


Supreme Court to pass such orders in 
accordance with law as it thought fit in the 
circumstances of the case. The Supreme Court 
therefore dismissed the prayer of the petitioner, 
Nanavati, that special leave application be 
listed for hearing without first requiring him 


to surrender, in view of the previous order ° 


of the Governor of Bombay under Art. 161 
of the Constitution. suspending his sentence. 


This case exemplifies the political and 
constitutional impropriety of the action of 
the Governor of Bombay in. suspending the 
sentence passed by the highest Court of the 
State in the interest of the service of Mr. 
Nanavati. The Supreme Court consistent 
with its position and dignity, has rightly 
emphasised the superior jurisdiction of the 
Court in matters pending before it and has 
very correctly stressed the superiority of the 
judicial power over executive discretion in 
such sphere. l 


NEHRU-NOON AGREEMENT & CONSTITUTION 
(NINTH AMENDMENT ) ACT 1960 


The next matter I shall refer to, is the latest 
in the series, wherein to implement an agree- 
ment between- the Prime Ministers of two 
States, viz. Indią and Pakistan (without prior 
approval of Parliament), the Constitution, 
had to be amended by the 9th Amendment 
Act, as suggested by the advisory opinion of 
the Supreme Court. 


The two Prime Ministers of India and 
Pakistan ‘entered into certain agreements 
settling some of the border disputes and pro- 
blems relating to India and Pakistan which 
necessitated transfer of certain border areas 
of India to Pakistan and vice versa. In order 
to implement the said agreements between 


3 In Re, 


. a law, 


Governments of India and Pakistan dated 10th 
September 1958, 23rd October, 1959 and 11th 
January, 1960, which settled the boundary 
disputes between the two States relating to the 
borders of the States of Assam, Punjab, and 
West Bengal and ¡the Union Territory of 
Tripura, Parliament was asked to frame 
necessary laws. Inasmuch as a doubt arose 
whether Parliament of India is competent to 
implement the agreement by suitable ,legisla- 
tion, the matter wag referred to the advisory 
opinion of the Supreme Court as to the proper 
procedure to be followed in passing appro 
priate laws in Parliament to implement the 
said agreement. 


Apart from the moral or political objection 
to the implementation of the said agreement and 
to the transfer of part of India particularly 
Berubari Union of West Bengal to Pakistan, 
there were ‘legal’ objections to the said move 
on the ground that Parliament of India is not 
competent to pass the appropriate law to 
implement the said agreement whereby a part 
of India is transferred to a foreign State. It 
was further “alleged that even assuming that 
Parliament has the soverignty to pass such 
1t will require an amendment of 
the Constitution and cannot be passed under 
Article 3 or 4 of the Constitution. The Presi- 
dent accordingly referred the matter to the 
advisory opinion of the Supreme Court. 


| 


The Supreme Court in special reference 
No. 1 of 19593 rightly upheld that Parliament 
of India possesses the requisite soverignty 
to pass appropriate laws to implement the 
agreement between the two States, whereby 
a part of India is transferred to a foreign State. 
According to its view, the two essential 
attributes of soverignty under International 
Law are the power to acquire foreign territory 
as well as the power to cede national territories 
in favour of a foreign State. There can be 
no doubt, that a soverign State can exercise 


The Berubari Union And Exchange of: Enclosures. Reference under Art. 143(1) of The Cons- 
titution of India (1960 (3) S.C.R. 250 ; (1961) 1. S. C, A. 22 


UNIVERSITY LAW MAGAZINE 87 


its right to cede a part of its internal territory 
to a foreign state subject to the limitation, 
if any, which the Constitution of the State may, 
either expressly or by necessary implication 
impose in “that behalf. The treaty making 
power involving cession of internal territory 
could be exercised in the manner contemplated 
by the Constitution of India. According to 
the Supreme Court, neither the Preamble, nor 
ahy other Article “of the Constitution place 
any limjtation on the exercise of the soverign 
power to ‘cede national territory which is 
regarded as a necessary and essential attribute 
- of soverignty. Tn'an Article, -written in the 


Law ' College Magazine in June, - 1959, Prof. 
then Surendra Nath ` 


D. N. Banerjee, the 
- Banerjee Professor” of the Calcutta University 


-, has rightly pointed outthat “juristically speaking 
< there is nó cónstitutional limitation (subject 


- to ‘the? ‘special’ requirement in‘ case of Jammu 


` and. Kashmir) and «there ‘is nothing in Article 
`- 1 of the Constitution, ‘to prevent the cession’ 


or transfer “of any” part of Indian Territory 


tó any: foreign ‘State; ‘under an international 
According to the: 


agreement or otherwise”. 
learned Professor, not -only ‘Article 253 of the 


Indian Constitution authorises Parliament to. 


make any law ‘for the whole or any part of the 
territory of India for implementing any agree- 


ment. or convention With: any other country 


or countries, made at any international conven- 
tion, association --or other body’ but entries 
10, - 13, and 14 in thé Union List of the 7th 
Sthedule authorise Parliament to make laws 
on foreign affairs, preoposed in in‘e:national 
conventions and to enter into treaties and 
agreement with foreign countries and to imple- 
ment such treaties. Undér Art. 245(2) of the 
Constitution, ‘no law of: Parliament shall be 
invalid on the ground that it would have 
extra territorial operation.’ Indian - Parlia- 
ment therefore has. power and authority to 
pass appropriate laws for implementing inter- 
national agreement, even to the. extent of 
transferring a part ofthé country to a foreign 
State. Moreover, by operation of the doctrine 


of ‘implied powers”, the soverign power of 
Parliament of India to legislate for the 
country, by implication, confers on it the power 
to cede or transfer a part of the country to a 
foreign state under an International Agree- 
ment, to which India isa party. Moreover, 
the residuary power of legislation vested in 
Parliament by Article 248(1) of the Constitution 
and entry 97 under the Union List (7th 
Schedule) confer jurisdiction on Parliament 
to pass such laws. 

The Supreme Court, however, clearly laid 
down that although the Union Parliament has 
soverignty to” pass such law, any law whereby 
a part of India is transferred to a foreign State 
cannot be passed within Article 3 of the Cons- 
titution, ‘which only confers a power on 


_ Parliament: “to form a new State, increase the 


area of any State, diminish the area of any State, 
alter the- boundaries of any State or a lter the 


-name of any State”-—in the manner laid down 


in” Article 3 of the Constitution, which will 


` however not be deemed to be an ‘Amendment 


of thé Constitution’ (Art. 4) It is unfortunate 
that the Indian Federation, unlike the Feder- 
ations of the U.S. A. Australia or Switzerland is 
not an “indestructible union of indestructible 
States” and as such, it does not guarantee the 
sanctity of State boundaries. Under Article 3 
of the Constitution, the President of India 
before recommending introduction of a Bill 
in Parliament, affecting boundaries of States, 
need.only to ascertain the views of legislatures 
of States, affected thereby, but in any event, 
he is not bound by the same. According to 
the Supreme Court, Article 3 of the Consti- 
tution only confers power on Parliament to 
make suitable adjustments in the boundaries of 
States, without causing thereby a diminution of 
national territory of India and even the widest 
interpretation of Article 3(c) of the Constitu- 
tion will not cover the case of cession of a part 
of national territory in favour of a foreign 
state.- According to the Supreme Court, the 


„only solution seemed to lie in an amendment 


of the Constitution. 
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Article 368 of the Constitution which 
contains the procedure for amendment of the 
Constitution, requires a special majority of 
two-third members of each House, present 
and voting and also of the total majority of 
each House, except in certain matters where 
ratification by not less than one half of the 
Legislatures of States is also required. Article 
368 which confers the power of amendment 
of the Constitution on Parliament, inevitably 
includes the power to amend Article I and the 
First Schedule of the Constitution, and that 
logically includes the power of cession of 
national territory in favour of a foreign State, 
The Supreme Court of India therefore held 
that in order to implement an agreement— 


whereby a part of the national territory is 
transferred to Pakistan, Article 1 and the’ 


relevant portion of the First Schedule of the 
Constitution must be amended, inasmuch 
such implementation would necessarily lead 
to the diminution of the national territory of 
India. Such amendment must necessarily 
be effected through the procedure laid down 
in Article 368 of the Constitution. The 
Supreme Court also suggests an alternative 
device, namely, that Parliament may instead 
of amending Art. I and the First Schedule, pass 
a law amending Art. 3 of the Constitution So 
as to cover cases of cession of national terri- 
tory in favour of a foreign State, so that Parlia- 
ment may be competent under the amended 
Art. 3 to implement the agreement in question 
and to pass appropriate laws transferring part 
of its territory to foreign states, in future, if 
so required, 

In accordance with the said advisory opinion 
of the Supreme Court, (Special Reference No. 
1 of 1959) Parliament amended the First 
Schedule of the Constitution, following the 
procedure laid down in Article 368 of the 
Constitution in order to implement the Nehru- 
Noon Agreement, for- the transfer of certain 
territories to Pakistan. The . Constitution 
(Ninth Amendment) Act 1960 which received 
the President’s approval on 26th Demeber, 
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1960 marked a very ominus beginning in the 
constitutional development of the country. 
The said Act amended the First Schedule of 
the Constitution by adding necessary para- 
graphs relating to the boundaries of the States 
of Assam, Punjab, West Bengal and Tripura, 
whereby certain territories were excluded from 


the States of Punjab, West Bengal and 
Tripura and some portion was added Lo the 
State of Assam. So far as the State 


of West Bengal is concerned, the Amtncment 
provides that th@ “words, brackets and 
figures, namely, ‘but excluding the territories 
referred to in -Part II of the first 
Schedule of the Constitution 9th Amendment 
Act 1960” shall be added at the end.” Part 
HI of the first Schedule relates. to the-trans- 
ferred teritories set out in the Agreement dated 
10th September 1958 and 23rd October 1958 ` 
including a portion of the unfortunate Berubari 
Union No. 12, | | 

‘This mode of amendment of the Consti- 
tution in order to implement an agreement 
between Prime Ministers of two States, without 
assertaining beforehand the views of the legis- 
lature of the country, is politically unsound 
and it points out the emergence of executive 
predominance in India, imposing its will over 
Parliament and the people, in such vital matters 
as changes in the frontiers of the country. 
Such an action is not only a violation of the 
integrity of the States and security of the people, 
but it offends against all canons of political 
propriety and principles of federalism. 

The unfortunate executive action of the 
President in proclaiming Constitutional break- 
down in Kerala, the arbitrary action of the 
Governor of Bombay in suspending sentence 
of Commander Nanavati, the drastic step 
taken by Parliament of India in implementing 
Nehru-Noon agreement through constitutional 
amendment, have far reaching consequences. 
They show the excess of executive power at 
the centre in subverting the popular Govern- 
ment in the States on political ground, in in- 
terfering with the decision of the State High 


wn, 


UNIVERSITY LAW MAGAZINE | 89 


Court by the arbitrary use of the State, omission has been seized by some constitu- 


Governor's prerogative power under article 
161 of the Constitution, in the interest of the 
service of Naval: Officer convicted of murder, 
and also in the cession of a-part of the Indian 
territory through Constitutional - amendment, 
without reference to the legislature of the 
States affected thereby, presumably for main-. 
taining the prestige of the Prime Minister, who 
has entered into an agreement to transfer part 


of the national territory without proper con-~ 


sultation with Parliament or with the repre- 
sentatives of the people, affected thereby. 
This emergence of executive. omnipotence 
is indeed ominous in the country particularly 
in view of thé fact that the Constitution is 
silent on the seat of real executive power in 
India and the true relationship between the 
President and his.Council of Ministers,and this 


' k - 


wa 


tional experts in giving apparently conflicting 
theories thereon. Some have even gone to the 


length of ascribing actual executive powers in 
the President, who has nothing to fear from 
- Parliament, except possibly the extreme and rare 


action of an impeachment. Thesolution therefore 
lies in the development of healthy conventions 
suited to the growth of real parliamentary 
democracyinthe Unionand the States, strengthing 
of the.federal element in the country, the 
acceptance of ultimate Judicial authority for the 
determination of rights and liabilities of persons, 


‘irrespective of status or official position, and the 


éxercise of the executive power not on the basis 


`of sheer majority of rnling party in Parliament, 


but after proper consideration of the opposi- 


tion and the public opinion voiced through press, 


platform and local bodies. 
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A Few Thoughts On The Legal Aspect Of State 


Participation in Commercial Activities In India 


By 


MANINDRA N. BASU A 
Second Year Class ° 


The Socialistic theory of economics while 
accepting freedom of the individual in his 
private activities, rejects the theory of Laisez 
faire in the field of economic activities on the 
plea of greater national interests. At the same- 
time it does not accept the totaliterian economic 
policy on the ground that it takes away all 
incentives from the people for exercise of their 
skill, ability and efficiency for the betterment 
of their own and community as well. 

The Government of India during the pre- 
independence days followed the Laisez faire 
policy in the economic field and the result 
was hazardous and unbalanced economic 
growth in the country. After the achievement 
of independence the objectives of economic 
development in the country were laid down 
in the ‘Directive Principles of State Policy’ 
of the constitution of India. Article 39 of 
the constitution provides that “The state shall, 
in particular, direct its policy towards securing 
(a) that the ownership and control of the 
material resources of the community are so 
distributed as best to subserve the common 
good ; (b) that the operation of the economic 
system does not result in the concentration 
of wealth and means of production to the 
common detriment”. Further, Article 43 of 
the constitution provides that “the state shall 
endeavour to secure, by suitable legislation 
or economic organisation or in any other way, 
to all workers, agricultural, industrial or 
otherise, work, a living wage, conditions of 
work ensuring a decent standard of life and 


-desired level, the Government 


full enjoyment of leisure and social and cultural 
opportunities and, in particular, the state shall 
endeavour to promote cottage industries on 
an individual or co-operative basis in rural 
areas”, | š 

Keeping in. view of these directives, it 
was resolved that for the greater national 
interest and speedier economic development at 
should actively 
participate in the commercial activities of the 
country. Industries were categorised by the 
industrial policy statement dated 30th April 
1956 and the Government undertook monopoly 
powers in matters of establishing, maintaining 
and expanding certain industries. Private 
investment was completely disallowed in those 
fields whereas in respect of certain industries 
Government ` wisbed to join hands with the 
private investors in co-sharing the ownership and 
management. Besides, a large field was left 
to the care of the private investing public. But ` 
the industrial undertakings in the private sector 
should necessarily suit the framework of the 
social and economic policy of the state and 
shall be subject to the regulation dnd control 
of the provisions of the Industries (Develop- 
ment and Regulation) Act, 1951. Though it 
was assured that the industries in the private 
sector will be allowed to develop and remain 
under the ownership of the private investing 
public under Art. 13 of the constitution, it was 
subsequently amended by the constitution 
(First Amendment) Act, 1951 to the effect that 
notwithstanding anything contained in Art. 13, 
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no law providing for “the taking over of the 


management of any property by the State for 
a limited period either in the public interest 
or in order to-secure the proper management 
of the property.” . [Art 31A (b)]. It was also 
resolved that the Government may if it thinks 
fit for the greater public interest, nationalise any 
Industrial undertaking in the private sector. 


Payment of compensation for the property so . 


acquired would be determined by the Goveiment 
and “..no such law shall Be called in question 
in any court on the ground that the conipensa- 
tion provided by the law is not adequate”. 
[Art. 31(2) ‘substituted’ by the constitution 
(Fourth Amendment) Act, 1955] ` 

The Government owns State undertakings in 
three different ways viz. by entirely financing 
from current account from the State treasury ; 
by contributing lump sum and periodic grants 
to the capital “accounts and by co-sharing with 
the private investing public and/or institutions. 

In the field of management of State owned 
industrial undertakings the Government of India 
has adopted a mixed policy. For industries 
which are exclusively” under state monopoly 
like the Railways, Post and Telegraph etc. 
departmental type of management i.e., manage- 
- mentunderthe department ofa ministry has been 
undertaken. For industries where Government 
has made lump sum contribution to the capital 


in full or in part, corporation type of manage- 


ment has been adopted. That is, for such 
industries special enactments have been made 
by the Parliament for management of such 
state-owned concerns like the Life Insurance 
Corporation of India,. Industrial Finance 


Corporation etc. by the Acts of Life Insurance . 


Corporation Act 1956, Industrial’ Finance 
Corporation: Act 1948 etc. etc. The main 
disadvantages- of the two types of, management 
were that. the first system was subject, -to 
officialdom- and red-tapism and both suffer 
‘from parliament. interference and . public 
criticism on: the floors of the Parliament. ` 

' To gain. from these. two experiments the 


third type.of management: of State-owned 


- r ` 
? > ' om - 
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Government) undertaking.” 
inclusion-of the word tempt people to bélieve 


undertakings were brought under the purview 
of the Indian Companies Act. It was argued 
that Joint Stock Company type of management 
is best suited as by this method the complica- 
tions of enactments in each time for establishing 


- a State-owned industry could be avoided and 


officialdom, redtapism and parliament control 
and public criticisms which are sometimes 
detrimental to the interests of the as 
may also be avoided safely. 

Indian Companies Act 1956 provides that 
a Government Company is that in which 
whole or at least 51% of the total capital is 
held by the Central Government or by a 
State Goverment or by the Central Govern- 
ment with the State Government. In such 
State-owned Companies the shares are held 
in the name of the President and subscirbed 
from the state treasury and also a certain 
number of shares are held in the name of some 
of the officials of the Government. They are 
mostly private limited companies which 
require -at least two share holders and the _ 
companies are limited liability companies in 
the sense that the share holders are liable 
upto, the face value of the shares agreed to be 
subscribed by them. In the ordinary sense 
these are quite inconformity with the provisions 
of the Indian Companies Act 1956. But a 
question may be raised as to whether the 
President/State treasury can limit their lability 
to the people at large ? In case a State-owned 
private limited company goes into liquidation 
and its assets fall short of liabilities, can the 
President/Government avoid their liability to the 


creditors of the liquidated company ? It may 


be mentioned here that all the State-owned 
undertakings publish their names in all the 


papers of the companies with the. word (certi- 


“A Goverment of India (A State 
Does not this 


ficate ? ) 


that it enjoys the same amount of financial 
soundness as the state. treasury. does ? Daes 
it not amount tó misrepresentation punishable 
under. Indian. Contract Act ` 


i par ae 
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‘Hindu Adoption & laa Brief Analysis 


Sri SURYYA KUMAR CHAKRABARTTY, 
Second Year 


Adoption and Maintenance are two un- 
mistakable characteristics of an incomparable, 
transcendent, sócial order. Even with -the 
opprobrious stridé of the Western Civilisation 
into the arena of modernity, their underlying 
principles could not but be "highly applauded ; 
and Hindu India i is very rightly proud of them. 


e The origin of Adoption and Maintenance 
is very far to seek, and practically the linking 
thredd is lost in the obscurity of Eternity. 
Even though, a straight reference is now-a-days 
made to the great, old code of Lord Manu, 
the Ist, the underlying principles, ‘from the 
scriptural point of view, were in existence long 
before that code in question came into being. 
The Shrutis prevail upon ‘all the Kalpas and 
each Kalpa is represented by as many as 14 
Manus, and, the Code of Life and the Code 
of Conduct do all emanate from the ‘Shrutis 
themselves. The origin of Adoption and 
Maintenance, therefore, can certainly be traced 
beyond a period the Institutes, of Manu, the 
Ist, were created. . But it will be a very. far 
cry from here to set out on an explanatory 
discourse about these solemn aspects (especially 
when the space available in a Journal is very 
limited), and it is well desirable that our studies 
-here are confined solely within the period 
‘subsequent. to Abe Manu-Smriti. 


The Code of: Manu, better known as the 
¿Manu-Sambita? or, the ‘Manabiya Dharma 
Samhita’, is of unquestionable importance to 


-all, the Hindus in India and abroad ; and its - 


Supremacy in the realm of Smritis is insuperable. 
Eloquent. tributes have been’ paid to it by all 
. the great ascetics; past & present; and its 
supremacy has beén ‘unequivocally upheld by 


‘uptodate: 


no a a dignitary than Lord Buin pah A 
who, in course of his exposition, ed 


NATA qhana mara fè mi: cua: | 
mafaa ar ar era ea || | 


‘Because of the congruent vedic interpreta- 
tion (in it), the Manu-Smriti ranks supreme. 

Any Smriti clashing with that of Manu is 
. not acceptable’. 


The ‘Code of Manu is, therefore, really our 


brightest star in the firmament of Smritis, and 


our small treatise here has to. be. shaped in 
accordance with the splendour radiated from 
it. . E 
The circumventing theme of Adoption lies 
in ‘the conferment of religious bliss through 
the son ; and its importance, and the recogni- 
tion due to it, came -direct from the Law of 
Nature itself. The unmistakable: sway the 
Law of Nature is having all over this wide 


‘Universe is easily discernible and its supremacy 
-could not but be highly acclaimed, in entirety 


and -unreservedly, by all the greatest Scientists 
of the present efa. What this Law of Nature 
does, in reality, represent, and what it, actually, 
is, is the staggering puzzle to many.a genius 
in-the shining firmament of Learning, & there 
will be no exaggeration, in observing, ` that 
even an iota of the-myth has not.so far ‘been 
exploded.- The urge -for -pro-creation is” al- 
pervading and even an. insect is not spared 
from it—why?:The dignitaries of the ` 
society; with their cudgels: óf 
modernity, have. very aptly advanced many 


“a resplendent delinedtion, “but those < could 


only touch the ‘variegated modes “and the 


~~ 
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practices attributable to sex-satisfaction. The 
question- - ‘what the ‘urge for procreation is,’ 
and, ‘why it is infallibly -and very cogently 
perceived ` everywhere; * remains still" un- 
answered ;- and we have oniy to sympathise 
with the -present scientists;- so Aena in E 
matter in: question. Š 


yv 


This al-pervading urge. for procreation, 
-with all the peculiarities attributable to it, was 
by no means an ordingry phenomenon, and 
the ancient Rishis realised, through an 
assiduous and comprehensive probe, that: one 
‘Supreme Soul’ was, in reality, in Command 
Of all these great forces. The unmistakable 
pointer that the “Creation” should be sustained 
and the society built up and conducted for 
the realisation of the ‘Supreme Soul’ was not 
missed by the. anciént Rishis. 
set-up, therefore, evolved with the net-work 
of practices, unique in their character and 
directed towards the’ ‘supreme ‘realisation’ in 
life." As the Hindus believe that the ‘realisa- 
tion’ of the ‘Supreme Soul’ can come only 
through the consciousness or ‘animation, and 
as ‘animation or consciousness’ is completely 
dependent on the performance: of the ‘good 
deeds prescribed, ‘the’ Hindu way of Life has 
been ‘remarkably characterised with the-lofty 
ideal of service to the society. Lord Sonam, 
in this connection, Says : 


“quits gee ink friend | 
araa fa fa aaa TAA | 
coco O 
aa ARTES RETA E 


- "Le. “so long the serpent-like power -in a 

4 hunian body remains dormant on Shiva, 
- “there can be no fruition of mantras, adora- 
_ + tions, and- the mechanical devices, If the 
Goddess- -springs into’ being because of the 
si innumerable good: deeds’ performed, then 
- only- all the mantras; the: adorations, and 


wy 


- “the jantras: ‘become- fruitful.’ toe 


A social - 


It, therefore, transpires that it is the execu- 
tion of good deeds that leads a Hindu to the 
path of glory. As the Hindu concept of life 
characterises the soul -with immortality, and 
as the fruits of labour do all, by no means, 
perish with the fall of the body, the Hindus, 
believing in the principles of peace, dedication 
and prosperity, and in the consistency of pro- 
creation, do very rightly feel that heavenly 
bliss should be acquired through the sons. 
This lofty ideal of “acquirement: of heavenly 
bliss through the son’ is really a very high and 
special characteristic of the Hindu Society, 
and any fling at it will come only from the 
people who have not got any penetrating eye, 
and whose attainment in the realm of knowledge 
is lamentably poor. 


This acquirement of religious or heavenly 
bliss through the son is practically the central 
theme of adoption, and it is a very painful 
picture to note that this very lofty ideal (which, 
atonce, is the nucleus of adoption) has been 
given a decent burial by those who shape the 
destiny of our country now-a-days. Without 
ceremony.there can be no adoption, and the 
role of the leaders as the social reformers would 
not have even been slightly assailed had they 
respected the religious sentiment on which the 
very theme of Adoption was based. The 
question of ceremony can directly be traced 
from Verse No. 168 of chapter IX of the 
Manabiya Dharma Samhita itself, wherein 
it has been ordained, interalta, that the bestowal 


‘of the child would bave to be made witb the 


‘holy waters’ (fs). Lord Medhatithi 
also stressed upon the ceremonial aspect of 
the bestowal, on this authority, and the subse- 
quent, unerring, commentators-of repute also 


followed him meticulously in this matter. It 
would have, therefore, been highly appreciable 
-had our legislators, while playing upon the 


role of social reformefs, made some provisions 
congeneric, .at least,-to those. laid down us. 
7 of the -Hindu Marriage Act, 1955. “It is a 
genuine belief of-all the Hindus that the present 
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‘proviso’ to S. 11 of the Hindu Adoption and 
Maintenance Act, «1956, should have long ago 
been deleted on the ground that it was 
inconsistent with the principles of Hinduism. 


The more painful pictures stand unfolded 
through Sections 10 and 14 of the Hindu 
Adoption and Maintenance Act,-1956 (Act 
No.. 78 of 1956—India). An ‘illegitimate child 
under the old, ascetical, Hindu Law could 
not have been taken in adoption on the ground 
that it was wholly opposed to the principles of 
morality and the public policy ; . but the Act 
78 of 1956, as aforesaid, abrogates all such 
texts, rules, commentaries, customs, usages 
or laws, in force immediately before: its 
commencement, and extends practically all 
the provisions to the illegitimate as well as to 
the legitimate children (vide especially sections 
2 and 4); and it resúltantly arises, in my 
opinion, that the door has been kept ajar for 
the illegitimate children who can come into 
the arena of adoption on the fulfilment of the 
conditions laid down under section 10 of the 
Act. Though the entry of illegitimate children 
can even now be opposed on the grounds of 
morality and the coherent public policy, yet 
the picture should have been made a happier 
one by incorporating, in the Act itself, an 
express provision prohibiting directly the entry 
of illegitimate children into the field of Adop 
tion. The Act, as it stands to-day, surely 
tends to believe that illegitimacy has been 
treated at par with legitimacy, and it is tant- 
amount to giving an unholy impulse to a des- 
picable vice which is out to eee our T present: 
day society. 


The provisions of “Section :14 pak of'a 


more flagrant violation of the’ principles set 


out by Lord Manu, the first, himself. While 
describing the characteristics of- an adopted 
son, Lord Manu, the first, observed, through 
verse. No. 168 of Chapter IX, in this way : 


aer Pra wr qaratan: graf | 


eo iii ' | 


N, 
? - isi : Kai 
w 4 ! ` = y? ` ` 
$ - ` - 
`. 


i.e. ‘When during crisis (religious) mother 

or father makes a gift, with the (holy) 

waters, of a son, suitable & graceful, the 

“son is known as an adopted son’. 

The expressions in this verse, which attract 
special attention in this connection, are: (i) 


“ARE: Advi (with waters) (ii) strqf% A padi (in case 


of crisis) and (iii) ERAH (Consistent or semblant). . 
About ‘Advi’ I have already given my’ opinion 
and there is no miake that it speaks un- 
failingly of the ceremonial aspect of Adoption. 
In the expression arate > “Apadi” a very high 
principle can be found concealed, and this 
will unveil the germs of social evils, the pro- 
visions of S. 14(3) & S. 14(4) of the Act contain. 
‘Apadi’ means ‘in case of a crisis, or, during ` 
a crisis or a catastrophe,’ and according to. 
the commentators of repute this ‘crisis’ is not 
an ordinary crisis at all, It refers to the impedi- 
ments that arise in-the way. of religious attain- 
ment. A devout Hindu, entering upon life, 
desires, because of the urge for- procreation 
within bimself, a son who will be performing 
sacrificial deeds even after his death and thus 
keeping bis clan’s flow of good deeds uninter- 
rupted.: The desire is most reasonable for a 
Hindu, and -in case it remains unfulfilled a 
real state of catastrophe he is said to -have 
beén thrown into. However, the Hindu Law 
of Adoption is for him and his lifes mission * 
will not go unfruitful. Under. this context, 
it is really incomprehensible. as to how the ' 
legislators of our country could make provi- 
sions for, a bachelor or an unmarried woman 
to take in-adoption. Both-a bachelor and an 


° unmarried. woman are inexperienced | in life 


and they should have, under no circumstances, 
been allowed to take in adoption unless -they 
entered. upon Life through- indespicable wed- 
lock and obeyed to the Nature’s command 
for procreation. It will, therefore, appear 


that the provisions of S. 14(3) &, S. 144) of ` 
the G.I. Act.78 of 1956, empowering a. bachelor ~ 


or an unmarried woman to take in. adoption, 
are not only- mney and, meaningless, ` 
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but are directly-opposed to the principles, the 
Law of Nature_itself is operating upon. The 
provisions in -question certainly contain the 
seeds of social evils, as, an impulse, and an 


undue . recognition, to the socalled lifelong | 


bachelorship, to the detriment of our social 
set up, are evident from-it. It is, therefore, 
necessary that the- provisions in question, and 
as aforesaid, are abrogated without any further 
efflux *of time. 

Customs and usages Have de been assigned 
with prominent roles in the present enactment 
on -Adoption and Maintenance, and though 
some. of them clearly: supersede the scriptural 
directives, they have been -allowed to- stand 
practically unimpaired. Antiquity, no doubt, 
is a very forceful point in favour of a custom 
or a usage, ‘but that alone does not make them 
acceptable: in the' eye of pure, ascetical Hindu 
Law. The point -of antiquity, continuity, 
invariability etc. can be considered only when 
the inner characteristic of a custom (or a usage) 
is endowed- with the scriptural sanction behind 
it. Some of the learned quarters of the present 
-era do throw-very strong importance upon the 
outer qualities ‘of customs and usage, viz., 
antiquity, certainty, reasonableness, -invari- 
ability, continuity etc., but they- fail to com- 
prehend that the real valuation lies’ in -the 
ascertainment of scriptural concord, at the 
first instance, and not in the mere asessment 
ef the qualities outwardly attributable to the 
customs or the usages concerned: All customs 
and usages have got their historical back- 


grounds, but not always the scriptural concord | 


behind them. Even though a custom or a 
usage is endowed- with antiquity, continuity, 
certainty etc., it will fail to qualify if its 
- characteristics are directly in contravention 
of the principles the Shrutis -and the Smritis 
stand for. The following verse may -well be 
examined here in this connection: 


“gftegfiquarat Ada aa fae | 
waman ed aña I” 


o LES I! 


is traced .out and neatly studied. 


“When there is-a clash among the Shrutis, 

the Smritis and the Puranas, the Shrutis 

will prevail ; and in case of a clash between 
the Smntis and the Puranas, the Smritis 
will prevail’. 

It is, therefore, well maintainable that the 
inner characteristic of the custom is of prime 
consideration ; and, on its conformity with 
the scriptural directives, the other qualities 
of importance can be put up for consideration 


when the question of validity and the enforce- 


ability of a custom concerned arises. It is 
really a very unhappy picture that this unmis- 
takable distinction of prime importance was 
lamentably lost sight of. It is, therefore, no 
wonder that the imperialist forces ruling over 
India could uphold the adoption even of a 
daughter’s son, or of a step-mother’s son, or 
of a cousin or of a wife’s brother etc. on the 


ground that a custom with all its requisite, 


outer attributes was in existence favouring 
such adoption, even though, in reality, the 
same might have transgrassed the very 
principles as enunciated through verse No. 
168 of Chapter IX of the Code of Manu. These 
people failed to comprehend that the custcm 
or the usage which originated out of parcchial 
sense and of the self-interest of a glaring 
magnitude, and, which transgressed directly 


.the shastric principles, could, by no means, 


be upheld even though the qualities of antiquity, 
certainty, continuity etc. stood fully satisfied. 
In this connection, however, it is necessary 
and desirable, for thrusting a proper sense into 
these things, that the historical background 
of the peculiar sorts of adoption (i.e., adoption 


of a daughter's son, or of a cousin, or of a 
step-mother’s son or of a wife’s brother) pre- 


valent among some wealthy sections in India 
It will be 
found that during the period of turmoil, India 
was undergoing in the hands of the Muslim 


' rulers, the Hindu population felt very insecure, 
- and with the crumbling of the forces of morality, 


meanness was thrust upon them resulting, 
ultimately, in some wealthy sections being 
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completely self-centred or self-possessed. With 
the efflux of time it became only natural of 
those self-centred, wealthy but sonless people 
to confine the utilisation of all their wealth and 
position within the small coterie of their 
relatives. 
within the small coteric, the choice, resultantly, 
could not but fall upon a daughter’s son, or 
on a step-mother’s son, or on a cousin, or on 
a wife’s brother etc. ; and with the efflux of 
_time (and as there was no royal forceto prevent), 
the deflection from the shastric principles could 
not but be perpetuated to the detriment of the 
social set-up approved ‘by the Shrutis. The 
British people who came later and to whom 
the inherent characteristics stood. misunder- 
stood, could not, therefore, but uphold the 
peculiar sorts of adoption when the outer 
qualities such as antiquity (of about 1200 
"years), continuity, corey etc. stood fully 
proved. 


The Britishers have since left the country 
‘torn asunder, and it has now become the duty 
of the leaders to reorganise and reconstruct 
the country on sound lines. The leaders very 
‘tightly embarked upon a great venture for 
‘ensuring social and legal uniformity throughout 
the country, but the most regrettable aspect 
‘was that the scriptural principles were” lost 
sight of. Lord Manu very clearly ordained 
(cf. verse No. 168 of chapter IX) that the child 
to, be adopted should be of the position akin 


to” that of a- son ( cf. SEU): A vast 


majority. of the Indian people respect and 
observe this directive, and everybody in India, 
I am convinced, abbors the idea that 
sonship should be conferred.on a person .who 
is of the position either of a brother, or of a 
grandson, or.of a cousin or of a wife's- brother 
etc. It is, therefore, really’ very strange that - 
the present enactment on Adoption and 
' Maintenance kas not so, far put. any ban. on 
the conferment of. sonship upon such. un- 
commendable a relation.- Even if some’ people 
“did ‘not believe in the supremacy of the Vedas 


In the absence of suitable children 


or of the Smritis, the legislators could have 
easily abrogated the so despicable. customs 
and usages on the point of decency. -It is from 
this point of decency that the marriage of a 
person with.a lady who once happened to be 
the wife of his brother has been prohibited 
under the Hindu Marriage Act, 1955, even 
though the lady in question might have changed 
seyeral hands during the intervening period. 
As the impugned customs and usages Are not 
the religious indispensabilities of the communi- 


ties concerned. and as,they are (with all other ° 


customs and usages recognised by the Hindu 
Code) definitely against the avowed ensuring 
of uniformity throughout the country, they 
can be easily abrogated by the legislators of 
our country if they are really up with the points. | 
The abrogation, I'am sure, will neither injure 
the religious susceptibilities or sentiments of 
the communities concerned nor their -right 
_to take in adoption will stand -permanently 
impaired. It is also supportable on the ground 
that the unrestricted lease_of life granted to 
the. impugned customs and usages through 
the present. condification on Adoption and 
Maintenance, prejudicially affects the religious 
sentiments of the people who neither observe 
those peculiar adoptions nor. respect them 
on the ground that they transgress the sacred 
principles the Vedas and the Shrutis stand. for. 
Possibly some’ of the legislators are still 
overcast with the shadows. of. doubts and it 
is most reasonable that my line of approach 
is refuted by them lon the ground that both 
Yogi Yajnabalkya and the renowned . Devala 
„upheld, the maintainability and. the enforce- ' 
ability. of the customs :and:, usages’ through 
their respective, famous: texts:, «The. verses. 
which may generally .be' quoted in support 
of the possible refutation run as follows :— - 


“ay Gam were ql aaa | 
TS +q IO AE ge fafa; J38. 


“aaa Raia ar amare 


ld q ara ma GUA, aer, 
i suka, SNM: | - 


. Smritis and the application . of the Kulacharas 
Family customs). mainly misunder- Í 
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‘Everything pervades .him who, having 
brought foreign principality under. his 
- control, maintains or keeps up the usages, 
conduct and the Kulacharas obtaining 
in that territory.. The foundation of the 
state is in the secrecy of the policy, and, 
therefore, it should be kept wel-shrouded.’ 


A very high political principle is really 
concealed in the above two. verses, and anyone 
with a little. conception qver the matter will 
atonce realise that there has nowhere been 
even the slightest indication that the customs 
and the usages have to be upheld even if they 


transgress the principles, the Shrutis ~and the 


Smritis enunciate. Had ‘that been the real 
spirit (of the:above two verses and of the verses 
of the like nature), then certainly the Hindu 


` emissaries in the «past would not have been 
sent out -of India for cultural conquest (and 


not’ conquest” through : devastations) of the 


areas under-developed and uncivilised at that . 
- time, 
that wrong interpretations had been thrust 


-It is, therefore, very. easy to comprehend 


upon some of the important verses of. the 


stodd. It is these Kulacharas about which 


. .domination. and ‘certainly the. time has. come -- 
. ‘when much of the mischief perpetrated, can be 
- dislodged : easily. through the ardent efforts 
on thé part of the legislators. It is imperative, . 
therefore; that the legislators do, right ‘now, . 


the sacred -Tantras have given very eloquent. 


tributes and with which the .outweighing con- 
siderations—concerned” as they are with the 
Very ‘enlightenment.’ “in life—have _ been 


attributed. “People with: very shallow attain- 


ment in the fields proper made worst confusion 


in the matter, and'each and every deflection . 


from the shastric principle, perpetrated during 


the period of turmoil India had to: undergo 


(for about 1300 years) at the hands of the 


enemies of humanity, was regarded, with-the- 


efflux of time, as a custom or a.usage ; and, 
legally upheld.. India is now free from foreign 


y + A t 
` 
E z ` ` 
` 
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shake off their unusual weaknesses towards 
the humdrum of Western life and proceed 
to codify matters from their proper perspective. 
They will do very well in this connection to 
abolish the custom of adopting a married 
person or a person above 15 years of age on 
the ground that.the Hindu-scriptures do enjoin 
certain duties upon the parents for the sons, 
and no body should be allowed to have a ready- 
made son, having been uncommendably dis- 
charged from the fulfilment of the fundamental 


parental duties. 


- As: regards maintenance, the first thing 
catching' the eyes of even a commoner Hindu 
is the conspicuous absence of adequate pro- 
visions under which the Gaya-shraddha or 


‘the pilgrimages can be performed by the Hindu- 


widows in suitable cases. The whole Govern- 


‘mental machinery has of late been put into 


commission for ‘an all round development 


of ‘tourism’ and it is really beyond every body’s 
‘comprehension as to why and how the un- 


fortunate widows could be left out of. its 
purview. .The present-day ailment India is 
suffering from is not so much in the industrial 
Or. economic ‘adversity as it is in the unusual 
precipitation in the moral. standard of life, 
As it was the bounden duty of our Govern- 


ment to ensure circumstances under which 


the móral and the spiritual upliftment of the 
Hindu-widows could: be achieved and as it 
was very uncommon to think that all the Hindu- 
widows -were. necessarily willing to re-enter 
into the wed-lock, it would have been a very 
happy - picture had the Government of our 


country made sufficient provisions under which 
' the moral and the spiritual upliftment of the 
Hindu- widows could have been ensured. A 


famous Indian saying is well comparable in 
ne connéction : 


| RT ang waar TFA | 
ag aft q Pes ni 


‘Roving mendicants and the flowing waters 
do mever get contaminated’, 
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So is the casé! with the Hindu-widóws: 
Like the flowing* waters they will never gather 
any contaminatioji because the visiting of the 
holy places will -always ensure for them the 
purity, - ` broadness- and the enlightenment of 
mind. ` Some quarters may come out with 
some objections.on the ground that malpractices 
were enacted in the. past under the shadows 
of pilgrimaging ; but, in my opinion, that is 
neither a decisive nor ‘even a serious impedi- 
ment standing-in the way, as, in case an eye 
is stricken, it should be wel-treated and never 
uprooted. I, therefore, very rightly hope that 
the present legislators will certainly be up-with 


the point I-am here emphasising, and certainly. 


no endedvour.. will be spared to ‘ameliorate 
the conditions” the Hindu-widows have been 
thrown. into recently at the hands of the Govern- 
ment. ach 

- The widowed daughter-in-law 8 positión has 
also been made very peculiar in the Act, and 
it cannot be opined that a. very fair treatment 
“has been ‘meted out to her. In the past, the 


obligations: of. the father-in-law to ‘maintain -, 
:hig widowed daughter-in-law were ' hiş moral ` I 


F obligations only, : but.. they, were as “good. as 
k śtatutė-laws as they. were always used to“ be 
- enforced `. through ` ‘othe -> | grama-panchayets, 


Under section ` 19(2): of the" present enactment;. 
“the father-in-law is. not liable to maintain bis : 


widowed daughter-in-law if. he has no means 


! | :- to maintain hêr- from: the coparcenary “property "S 
` in his possession and out of which the ddugliter- 


a ..inelaw. has not «obtained any Share. 


` 


The fact 


service-life or in " business-life, and “the very . 
` young, widowed. daughter-in-law utterly helpless 
(such as without any son, daughter, father, 
“mother or other relatives etc. ; without requisite 
“educational qualification ; without * any income, 
property eto.) has. ‘been totally forgotten.” ‘In 
these cases it is. always ‘necessary that - the 


well-placed fathers-in-law ' do: give dué pro- ` 


tection to- their utterly helpless and widowed 
dativhters-if-law, - - who . Should, - undér . no. 
circumstances,--be -thrown’.out into penury 


4 


- 1t was associated with ; 


| # examined in this connection: test 


that a  father-in-law ` may be well-placed ` in `.. 
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and resultant’ desolation to the detriment of 
the Hindu social set-up. -The lacunae in. the 


Act, in this respect, are, therefore, required 


to be bridged as expeditiously as possible 
keeping always in view that no. time should 
be allowed to pass on unnecessarily witb 
jeopardising affect.on the society itself... 


As regards. the point of unchastity it can 
be noticed that the position of the widowed 
daughter-in-law is least_affected [vide S. 19(2) 
wherein. nothing has been mentioned about , 
the unchartity subsequent to the death of _the 
husband.] while under sectión 18(3) of the 
Act the position of a Hindu wife stands vitally 
injured. _Unchastity in the past was admini- 
stered a thorough treatment with all the degrees 
. and it resultantly | 
followed that an ‘outtight forfeiture: of main- 
tenance, in each and every. case, could “not be 
recommended by the men of prudence i injancient - 
India. The following ¡Verse may ` well. - here: 


d+ 


ja rumi — _ 


e SUSE qe Tao we = 


_ 


Sareea: warasa tise. 


ia tha oer lady, to whom (all her) rights- 


stand lost; who. has been ‘made ‘gloomy, - 
„and subsistent on the mere bells of boiled 
` rice; and. who: has’ been (duly) restraifed” 


ge" (from the mire - of vice), should. be “madè 


‘to, lie (or sleep) on-the' floor’. . . h 


‘It would appear. that. the above sulah are 
“purely putificatory in nature and that the very 
„stigma of. unchastity: could not always: prompt ` 


-the ancient - Rishis. to discard. the -unchaste 


women as motb-eaten, unusable woóden logs. 
“Women have - always been highly esteemed 
‘in the Hindu-scriptures, and it.is the crumbling 
of the protective’ walls- that made - them, «or. 


“pave them: the chances. of : being. unchaste, 
‘The protective walls are, therefore, 


required 
to be ‘kept always in good. repair, with: a view 


—_ 


m 4 “ s 
= = aos o 
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to ensuing the perfect keeping up. of the. good 


qualities the women have been endowed: with 


from the creator of the universe. The following 
verses are worth examining in this connection::, 


“Sa: iq eat swt mada gadi io | 
Tas; cios Rara AGA ara: 11292 
argent: N 


6 
‘The Moon gave the women ‘cleanliness, 
the Gandharba the- pleasing speeches, the 
Fire (within them) the purity (all through-. 
out); and, therefore, the women are 
(always) pure (and adorable)’. 


rta aaa sitet qaqaq: afiat fire | 
a pika aeniea: fara ir’ 


s baha 27th rage ase 

- ‘The ‘Moon gave N the danian the 
Gandharba the wel-reasoned speeches, the 

- Fire (within them) thé al-consuming quality- 

--(i.e.- the quality- of burning' down all 

impuritiesy ; therefore, 
`: (always) without impurity (i.e. always pure)’. 

- [Verse No. 138 of the Atri-Samhita, is also 
| Comparable i in ‘this connection].* =~ .- : 


am ` a 


“The “above : iwa” verses: -have ‘very > - aptly’ 


described: the. good Pqualities - -the women. /áre!- 


endoweil “With, dnd” “it “is” “gedhen, © and 


Sota which can can restore them to the position 


” of “pristine. glory. - “As.. | unchastity creeps into: . 
P the.society. through the. crumbling: of the forces: 


of morality: and as it is: a,social evil of the gravest 
magnitude, it is desirable that. the. question: of 


unchastity, is considered afresh with -elaborate, . 


comprehensive’ details, and laws- are - evolved,: 
codified (through an amendment of the Hindu 
Codé), and enforced; through the social boards; 
for ensuing-a morally- progressive society for 
the entire country. : It will be an infringement 
of the Shastric principle: if “unchastity; under 


the: women -are' 


- k "1 - 
| ooh. = al E rd. 
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all the circumstances, is allowed to be .an, 
effective factor for the outright forfeiture. of 
the maintenance, a Hindu wife may be entitled 
to. i 


Another very unhappy picture, about the 
whole affair of maintenance, is very clearly, 
evident from - the provisions contained in 
section, 20. of the Act. The aged or infirm 
parents have been made the concern of even 


the married ladies, and the point that.it may 


add to the complicacies in the way of the 
smooth, married life has been totally lost sight 
of. It is certainly, therefore, necessary, in this 
connection, that either, the sons-in-law are. 
charged with the duty simultaneously, or the 
married ladies exempted totally from the obliga- 
tions of maintenance. There is, however, 
no harm if the obligation i in question is let off 
as a moral obligation to be enforced through 
the aS pes? 

`, The provisions for parents’ maintenance. 
haye -not also been very adequately made in 
this section as the expression “aged or infirm’ 
does not -certainly cover all the possible cases 


under which a-parent or parents may require 


maintenance from their sons, and daughters. 
A parent may neither be ‘aged’ nor ‘infirm’ 
and: yet maintenance for him or her may be 
required from the sons and daughters. Though 
the cases‘of the Hindu-wives stand fully covered 


; under section .18(1) of the Act, yet they may 


be'thrown into a very peculiar position of 
financial stringency when a sudden loss of the 
earning. capacity of their, husbands is caused 


or the; husbands die all on a sudden leaving 
nt thêm jn extreme penway. As a Hindu-mother 


is entitled to. maintenance from her sons and 
daughters only when she is aged or infirm, it 
is 1eally inconceivable as to ‘how she should 
be faring when her poor, property-less husband 


” 18 either aged or infirm or stands fully inca- 
` pacitated or” is 


dead and when the moral’ 
standard attained by her rich and welplace 
sons and daughers is, in reality, very- low: It 


1 


te 
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will certainly be very unnatural (and opposed 
to public policy as well) for a welplaced son to 
ask her mother, who is neither aged nor in- 
firm, to go and search out some job by which 
the bread for her incapacitated husband (who 
is neither “aged nor infirm) or for her own self 
can be earned. It is, therefore, necessary that 
section 20 is amended immediately, by deleting 
the expressions ‘aged or infirm’ from: ‘sub- 
sections 1 & 3, for enabling the Hindu fathers 


and the Hindu-mothers to claim maintenance . 


from their sons and dautherers in diserving 
cases. 

The step-mother’s position in this section is 
alsosomewhat peculiar. In order to be eligible 


for maintenance from a step-son or from a 


step-dauther the only qualification she has to 
possess is that she should be childless. This 


reveals that the fact that a helpless [i.e., without- 


any property, income, educational qualification, 
relatives, major sons etc.] step-mother with 
a minor child or with a marriageable, non- 
earning, mojor daughter may be in a more 


pitiable position than a childless step-mother 


has either altogether been ignored or - has hope- 
lessly been lost sight of. “Instances are: not 
rare where a step-mother sells out. all her 
properties for the high education of her step- 
son and gets fully satisfied on his being highly 
placed in service-life. Certainly- our society 
will look down upon with utmost contempt. if 


that step-son turns ungrateful and does. not 


help the step-mother struggling in life with one 
or two minor sons. or with a marriageable 
daughter. It- is, therefore, necessary that a 
suitable amendment to the ‘Explanation,’ stand- 
ing at the foot of section 20, is effected for 
inclusion of a more prudent provision for the 
_ helpless Indian step-mothers. It will -suffice 
if the amended ‘Explanation’ runs.in the follow- 
ing Way: > š as 
‘Bxplanation—In this section “parent” ina 
‘cludes a step-mother without any major son’. _ 


_ In this connection it is also necessary that 
the first para of section 23(2) is. amended for 
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inclusion of the cases of widowed daughters- 
in-law and of the incapacitated parents. And 
as the difficulty on the part of the persons from 
whom maintenance may be claimed should 
also be adequately considered, it is also ne- 
cessary that an amendment to clause (b) of 
sub-section (2) of section 23 is effected quickly. 
The amended clause in question, in my opinion, 
should run in the following way : 

(b) the reasonable. wants- of the 
claimants and of the person or 
persons from whom maintenance is 
claimed.’ 


As regards the point of contribution towards 
the maintenance of others (i.e. other depen- 
dants), sub-section (4) of section 22 appears 
to have contained a very ill-drafted- provision. 
It categorically puts “no” on the point of con- 
tribution and thereby disserves the very ` prin- 
ciple, the legislators of our country wanted 
to convey and which was that no body, himself 
having been a dependant, should in any way 
be required to contribute in excess of the amount 
that was spareable after deducting the amount 
of maintenance that he, as a dependant, was 
entitle to receive under the Act. It is really 
a very pitiable picture that even the construc- 
tional mistakes have been allowed to stand in 
the sub-section’ in question. It would have 
been certainly of better import had the ward 
‘become’ [appearing in the sixth line of sub- 
section (4)] been inserted after the word ‘would’ 
[appearing in the fifth line of S/S. 4] and followed 
by a coma. The whole sub-section in question 
presents really a very gloomy picture and it 
helps only in the creation of confusion c on | the 
pout of contribution.. - 


: The procedure for contribution has been 


very aptly laid down in sub-section 3 of section 


22, according to which each person is liable 


to contribute In proportion.to the value of thé 


share or of the part of the estate taken by him 
or het ; but sub-section (4), as it stands to-day, 
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categorically absolves from the above liability 


[Cf no person................ shall be liable 
to contribute to the maintenance of others 


re ee ee ‘wee On the fulfilment of ROS 
following conditions : ES 


- ` 


(ü) the person to contribute is himself or 


herself a dependant ; 

* i es 

Gi) 
had the liability to contribute were 
enforced [in accordance with the 
procedure laid down under s/s(3)], 
less than what he or she would have 
been entitled to by way of main- 
tenance under the Act. 


_ It, therefore, appears that the person, or 


. persons who themselves are dependants and 


“whose actual amounts of maintenance are likely 
to be affected adversely because of the propor- 
tionate contribution, have altogether béen exemp- 
ted from paying anything, though, in some 
cases, there. might have been some surplus 
available, in the hands of the dependant in ques- 
tion, for. contribution. ` No other interpreta- 


` tion than the one, as stated above, can be forced — 
through in face of the clear directive given. Í 


through the following main clause of the sub- 
section WA, in question. 


N 1 
25 = ary t ee . 


+ 4 
~~ 
* 
š+ 
3 
t 
es 


a - contribute to. the maintenance, of ote 


De: i j 

= It is; rió very easily ee mpreenatle 
, that a sub-section (4) of section, 22 is really a 

£ very, ill-drafted sub-sectión ‘and ‘that’ tinder no 

‘eifcuthstances the legislators of our country 


t p e May 


the ‘aforesaid ` way. “I cannot but presume that 


- what thé legislators wanted:to codify and con- 
- vey was that 'nobody:.( who. himself or herself 
was a dependant), having some share. in, ot 


- 


his or her share is, or would become, 


-4t 


No person: rere “hall E liable to- 
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part of, the estate, would be required to con- 
tribute to the maintenance of others in excess 
of the amount he could spare after deducting 


` the actual amount of maintenance; he was 
‘entitled under the Act, from the total value of 


thé share or the part he received from the de- 
ceased. It is, therefore, evident that the sub- 
section in question does not at all serve the 
right purpose rightfully, and, as such, it is 
imperative that the s/s in question is substituted 
outright by a better-drafted sub-section which 
will ensure equitable distribution of surplus 
wealth and will thereby keep the matter of 
maintenance fitting with the march of time. 


- Lastly—before the short treatise here is 
concluded—it is once more necessary that 
another ` very ordinary but unusual short- 
coming is laid bare before the general public. 
The expression “Hindu” or ‘ceased to be a Hindu’ 
appears ‘repeatedly (and most unnecessarily) 
in sections 5(1), 7, 8, 92) (3), 10, 11, 14, 18(1) 
(3), 19, 20(1) etc. It is really incomprehensible 
as to what led the people, who were entrusted 
with the job of drafting the code in question, 
to use unnecessarily the expression ‘Ceases to 
be ‘a. Hindu? under section 18(3) when, at a 
subsequent stage, a whole section (i.e., section 
24) was put through with the same effect in the 
Act. All these unncessary repetitions, in my 
opinion, could have easily been avoided had the 
authorities-concerned been a bit prudent, and, 
‘careful;.to add a suitable section at the very 


.outset.of the Enactment (i.e., in Chapter I of 


the:Act) instead of section 24 as we find it to- 


- day: , I conclude my small treatise here with 


a. very.reasonable hopethat the authorities con- 
cerned will certainly be up withthe points I 
have emphasised and will certainly not spare 
any. endeayour to see that the sacred duty of 
building up nation: on sound lies is entrusted to 
the persons who are circumspect and who 
possess a deep- sense of respect for the unique 
characteristics India is endowed with, _ 


- 
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Powers of Court for the Prevention of Oppression 
“and Mismanagement Under the Companies Act 1956 


(as Amended by Act No. 65. of 1960) 


l | | By. . ) : 
ee ae I “RABI Roy ` ` e e 


co: ak Set š ' Second Year Class 


“ 


The Courts of Law in India have ses 


vested with some special powers for the protec- 
tion of the members: of the company against 
oppression by the majority and for interven- 
tion in cases of gross mismanagement of the 
affairs of a company constituted under the Act. 
The provisions on this subject in the Act may 
be found under Sections 397 to 409. 

-It is a common knowledge to any student 
of law- that the ultimate authority of taking 
decision. and making resolution therefor, for 
the management of the company lie with the 
General Méeting of the members of a company 
Which only can decide issues by resolutions, 
sometimes ordinary, sometimes special. While 
the directors are elected by the shareholders 
and are as such responsible to them, their powers 
are ` regulated ‘by `a -dócument ‘which is called 


the’ Articles of Association. Any 'act:done or: 
decision: taken by the Board of: directors or . 


by a directof on behalf of the Board deem to 
be lawful and. -valid ‘so long. such Board _ of 


directors or: a' director enjoys the: confidence. of. 


the majority of the:members of the ‘company 
in a` General Meeting.’ But it is at the same 
tinie riot sure that'the miniórity of the -members 
will- find their interests in thè affairs of the 
toMpañy aré-safeguarded at the hands of those 
diréctots enjoying -confidence ‘of. the majority. 
It is a -pairiful experience '6f thé law makers 
that many a time, if not always, the interests of 
the minority members of a company are neg- 


lected by the management. It is the objective 
of the new Companies Act to ensure protec- 
tion to minoiry interests which may be gravely 
injured for the sake of majority interests. A 
positive check for-this purpose is incorporated. 
by the provision of ‘Proportional Representa- 
tion for the appointment of Directors” under 
Section 265 of the Act. 


The statute permits a certain- caine of 
members to apply to the Court for relief or 
the grourid that the-company's affairs are being 
conducted in, a manner oppressive to any 
member or members (Sec. 397), or iná manner’ 
prejudical to the interests of the company ór 
that a material change has taken: place in the 
management or control of the. company or 
in the ownership ‘of the companies’ shares or 


` in its'membersbip etc and that- by reason ofe 


such change itis likely that ‘the affairs of the - 
company will be ‘conducted in a manner pre- 
judical to the NGANG 0f the company Gaa 

398 (1) (a) & (5). * ; 

The following conditions aré.tó be: fulfilled ' 
before any application to be made on grounds 
ûnder ‘sections 397 or 398 before aà Court. of 
Law for its intervention under Section 402 : 


(1) Section. 399 (a), in the case of a com 
pany having a share-capital, one hundred mem- 
bers:or 10% of the total number. of-its meme 
bers, whichever is less, or members holding 
10% of the issued share capital ; 


UNIVERSITY LAW MAGAZINE 


(2) Section 399 (b),—in the case of a com- 
pany not having a share capital, 20% of its 
total number of members. 


Where any share or shares are held by two - 


or more persons jointly, they shall be counted 
as one member (Section 399 (2)). 


The Central Government has, however, 
_ power to authorise any lesser number of mem- 
bers tọ make such applications to the Court. 


If one member hase obtained the concur- 
rence of the requisite number of members, 
he may also make the application on behalf 
of them all. f 


. On- receipt of an application made to the 
court by any of the said member -or members 
, under sections 397 or 398, the court shall give 


notice of every such application to the Central' 


Government (Section 400). ' K : 


- The ‘Central’ Government may ‘also itself > 
` apply to the court for an order under section 
'.-'397 or 398.or cause an application to be made * 
»to the court for such an. order ‘by any person 
‘authorised: by it in this behalf (Section 401): 


“The: powers. of the: Court in these, cases are 
a extensive and cover directions as to ; ° 


(a) The regulation of, the conduct of the _ 


companies affairs in future. ; ae y 
(b -The purchase of the shares or interésts ` 


7 of any members of.the company by other mem- 


ebers thereof or by the company ; , 


ste 
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(c) in the case of a purchase of its shares 
by the company as aforesaid the consequent 
reduction of its share capital ; 

(d) the termination, setting aside or modifi- 
cation of any agreement, howsoever arrived 
at, between the company on the one hand, 
and any of the following persons, on the other, 
namely : 

(i) the managing director ; 


(ii) any other director ; 

(iii) the managing agent ; 

(iv) .the secretaries and treasurers, and 
(v) the manager, 


Upon such terms and conditions as may, 


- in the opinion of the court, be just and equitable 


in all circumstances of the case and any other 


‘matter for which the opinion of the court it 


is just and equitable that provision should be 


“made (Section 402). 


‘In the. case where the intervention of the 


' court is sought to afford relief in cases under 
sections 397 & 398, the gravity of the offences 


is characterised by the heavy penalty attaching 
as well as by the special provisions to fix the 


‘criminal liability. Again if it comes to the 


nótite of thé court that any person had carried 


on the business of the company with the intent 


- to defraud creditors- or others, declare the 
liability of such persons as ‘unlimited. The 
. court may also assess to damages any directors 


etc, who have misapplied company funds or 


been guilty of misfeasance or breach of trust. 
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Sitting Ist Row (Right to Left) Santosh Nandi, Pratap Roy 
2nd Row (Right to Left) Sabita Chakrabarti, Amjad Ali, Benoy Chakravorty (Jt. Secy) 


Standing (Right to Left) 


Sanjay Bhattacharyya (Director), Chameli Bakshi. 


Debaprasad Bagchi, Asok Shome, Ratis Roy, Suniti 
Chaudhuri, (music hand), (music hand), (music hand), 
Sankar Dasgupta, (music hand). 


GENERAL eee REPORT 


: So, we have made another oe forward in the annals of 
the University College of Law Students’ Union and your General 
Secretary asserts that it was the boldest and the most glorious step 
that has ever been made by our Union. _ We made spectacular achieve- 
ments in every respect of the Union activities and I must say that 
that was possible only because of the enthusiastic co-operation of 
the. General: students of our college. It is no denying. a fact that 
opposition we had in the Committee but ultimately we were 
meritorious as we had the Students’ cause our aim and Students ‘by 
side in all our activities. 

.. Inthe subsequent pages you will have individual reports of each 
departments, of our Union and therefore, I-will. venture upon. to com- 
ment on the general activities of the Union for. the year under review. 

- It-was our principal aim to make the Union a “friend, 
philosopher and. guide’ to the general students. You called “us 
friends. when, we, for the first time in the history of this. Union. or- 
ganised, a ‘cheapstore’ where you had not only your. exercise books; 
pencils, etc, at cheap rates but text books:at cheap and: concessional 
prices. We carried your voice to the Management for opening of 
evening. Cash. Counters and for u u On of u in 
the Colle ge. 

: Guides; you- calea us, E we took the pleastire of offering 
you University question papers-in printed books for guidance:in your 
examinations. Besides, we made quite-a-large number: of additions 
to. the Students. Aid Fund: Library and: distributed - a large amount 
of money to the needy students. 

In the field of cultural activities, we showed similar enthu- 
siasiam and. success. Your Drama Secretary has given detailed 
information of the achievements we made and success our Union 
crowned with. 

In this Rabindra Centenary year, our Union did not lag 


behind any Cultural Institution in celebrating £ and paying homage , 


to the universal poet, 
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A very decent programme was arranged in the University 
Institute' auditorium with Tagore songs & musical drama on the dias. 

Dramas were staged and best prizes we secured either for 
our team work or on individual merit under the direction of our’ 
student-director, Sri Sanjoy Bhattacharjee and under the guidance 
of Sri B. Chakraborty, Secretary Drama. 

Our debate . department won a large number of competi- 
tions :and' our debators Sri Narayan Roy; Sri Asimesh Goswami, 
Sri’ Subir Sen placed our College to high honour which she deserves 
being the home for logic, arguments and judgments. 

-`> Our Union extended its hands of friendship to embrace 
the freshets. We took them our next generation in the College -and 
bade a fresh advice.to our predecessors in the Re-Union Celebrations, 

I shall now make a special reference to the activities 
regarding our ‘Law Magazine’ which itself bears my report. -I am 
” again to assert that in this respect opr Union has made a record success’ 
never and ‘never achieved by any editor in the previous- years~ since 
the very beginning of the Union. Outstanding legal pursonalities 
and of the world have either contributed or sent their messages “and 
blessings to the Law Magazine. This, you all must admit-is an un- 
precedent. success on our part and for which you all shall in a voice- 
thank the Secretary and Editor Sri Manindra Nath - “Bose: for his. 
singulár achievements. | 
22 I cannot draw a doncludina line till 1 pay my best saci 
for the most encouraging and active guidance and advice 1 received 
from our President of the Union, Prof. S. A. Masud. I am also to 
pay my regards for the advice I received from Prof. S. K. Mitra and 
Prof. S. Mukherjee, Vice-Presidents, I 4 

Lastly, I am to extend my best thanks to all the Joint 
Secretaries from whom I had the best co-operation at all times and 
in all activities of the Union. 

Thus I have finished my report of the activities which I was 
entrusted with by you to conduct. | 


Asim Kumar Dusgupta 
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gie g EDITOR S. NOTE - 


.. it takes a bit of doing to be the Editor. of the University 
‘Law Magazine’, but without the benefit of alternative opinions it 
_ Can. be said that the job, even so, is happy and pleasant under the 
apt guidance of our Editor-in-Chief, Dr. P. C. Chunder, and such 
able advisers like, Dr: B. N. Mukherjee, Vice-Principal, Prof. S. A. 
Masud and Prof. S. K. Mitra. 

Legal tycoons and personalities have been approached in 
a medley of countries for the first time by the Editor, introducing 
them to what our Law Magazine is and what it stands for. They 
were requested individually to say a word, by way of encouragement, 


` if they felt like saying so, and the Editor's efforts have earned well 


by messages from the Lord Chancellor of Great Britain, Lord 
Goddard, Ex-Lord Chief Justice of Great Britain, the Speaker of 
British Parliament and the Attorney General of Great Britain. The 
United States of America did not lag behind, and we received messages 
from such top notch personalities as Chief Justice Warren and Mr. 
Justice Douglas of the Supreme Court. To them all, we quite grate- 
fully place on record our very sincere thanks. 

From within the country we have been Spa hana by 
. blessings from Dr. S. Radhakrishnan, the Vice-President, Dr. B. C. 
Roy, the Chief Minister of West Bengal, Sri M. C. Sitalvad, the 
Attorney General, Sri C. K. Dapthary, the Solicitor General, and 
Sri I. D. Jalan, the Judicial Minister of West Bengal. In their own 
ways they are all eminent for magnificent legal acumen, and between 
them, they have given a force to the Law Magazine issue of this 
year as it never knew before. 

- The Hon’ble Mr. Justices, P. B. Mukharji, D. N. Sinha and 
B, N, Banerjee of the High Court at Calcutta, Shri R, Majumder, 
Mayor of Calcutta, Shri S, Sen, The Deputy Sheriff, Shri S. Gupta, 
M. P., Shri S. K, Bhose, Advocate, Shri A. K. Dutta, Advocate, Dr. 


* B. N. Mukherjee, our Vice-Principal, Professors S. A. Masud, S. K. 


Mitra, and T. K. Banerjee have bound us with deepest kind of | 
indebtedness by contributing articles for publication in this ‘Law 


iv ` UNIVERSITY LAW MAGAZINE 


Magažine’ and for which we have no words to express our gratitude 
to them. | 

I shall be failing in may duty, if I do not mention the active and 
enthusiastic co-operation I had from the students in general and in 
particular from Shri Ashim Dasgupta, Sri Subir Sen, Shri Benoy 
Chakrabarty, Shri Rupen Roy Choudhuri, Shri Dipankar Ghosal, 
Sri Rammohon Roy, ‘Sri Dilip Chatterjee, Sri Timir Banerjee, Sri 
Chitta Bhattacharjee, Sri Aditi Pramanik, Sm. Manju Gupta, Miss 
Uma Banerjee and Miss Kusum Jalan of our College. I had also 
been fortunate in having fullest co-operation from the Librarian, 
Judges Library, Sri Anupam Roy Chowdhury, Librarian, Incor- 
porated Law, Society of the Calcutta High Court, Sm. P. Sarker, 
Secy. W.B.P.C.C. and also from P. C. Bose and R. C. Bose of Elite 
Press Private Ltd. and to whom all I extend my sincere thanks 
and gratitude. 

Lastly, I am to say that this Magazine could not have been so 
as it is but for the valuable advice and active guidance of Shri Sunil 
Ghosh ‘and Shri Rabi Roy who took no less pains than the Editor 
himself had taken for the success of this ‘Law Magazine’. | 


MANINDRA N. BASU 
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REPORT OF SOCIA £ DRAMA 1960-61 


“> Itis no doubt a matter of great pleasure to present the annual 
réport of our “Social $: Drama” which have made considerable pro- 
gress in its own sphere during the year under review. To recount 
the activities, we proudly announce that this session was covered 
With six Dramas in all. 

Out session got of with a brilliant performance in the Inter- 
collegiate “One Act Play” competition organised by the Calcutta 
University Institute and it is gratifying to note that our Hindi entry 
“Roop Ki Bimari” achieved an unprecedented success securing first 
position in order of merit and our Bengali entry “Satabdir Swapna” 
being highly acclaimed got certificate of merit. 

We presented a Bengali Drama “Ananya” in the Youth festival 
organised by the Calcutta University. It was natural and hilarious 
and won individual prize by Sri Alokananda Bhose and Sri Sanjoy 
Bhattacharya. 

Like other years we arranged a very colourful programme 
including a drama “Sudhu Chhaya” by “Rong Berong” to convey 
our traditional welcome to our new friends (freshers) at the Minerva 
Theatre Hall presided over by Dr. B. N. Mukherjee our 
Vice-Principal. 

Like other years on the occasion of Annual social this year also 
we presented well-known play of Bhanu Chattopadhya “AAJKAL” 
on the third April, 1961, on the Board of Biswarupa. 

In this case, we were fortunate enough as we got Dr. Hemendra 
Nath Dasgupta, D. Litt. the renowned critic in Drama, as inaugrator 
of the function and our Vice-Principal Dr. B. N. Mukherjee, graced 
the occasion: being the president and his humarist oration charmed 
the spectators. The Drama caught the spectators to spell bound 
that the hall was packed with till the function ended for which, I must 
say, the credit goes to our Director, Sri Sanjoy Bhattacharya. A Hindi . 
Drama “Zamana” of Sri Ramesh Mehta was staged on the 9th. April 
at Biswarupa. We got Honourable D. N. Sinha, as a guest-in-chief 
at the function and our beloved Vice-Principal, Dr. B. Mukherjee, who \ 
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helped in every aspect of cultural fand extra-curricular activities, 
presided ‘over the function. 

Before I conclude, I exprgSs -my gratitude to our president 
Prof. S. A. Masud and our vice presidents Dr. P. C. Chunder, Prof. Sunil 
Mitra and Prof. Somarendra Mukherjee and friends like Sri Moni Bose 
Sri Narayan Roy, Ashimesh Goswami, Diponkar Ghoshal, Rabi 
Roy and others who helped in our task. 


BENOY K. CHAKROBATY 
SUKAMAL DAS _ 


REPORT OF THE BRBATE DEPARTMENT ' 


` The idea ‘behind legal education is stated to be the clarity of 
vision. -and its aim is to increase the ability to express oneself. 


_ To recount the activities, we have the pleasure to state that this 
year. the session was brightest than ever before. - 


° This time the college team, mainly consisting of Sarbasree 
Narayan Prosad Roy, Asimesh Goswami, Subir Sen, P. K. Poddar, 
P. K. Kumaran, S. Arunachalam, Ashit Chatterjee, Viswanath More, 
Amiya Chakrovorty and Swapan Mookherjee represented us in different 
inter-collegiate' and inter-varsity debates and came out with flying 
colours. 


. Our College’ won ) the team ld trophy in the Inter 
Collegiate Debate competition organised by the Maldah ` College, 
In the All Bengal Debate competition organised by Vidyasagar College, 
Calcutta, “we won the championship trophy by the credit of Sri 
Subir Sen & Sri Asimesh Goswami. «Moreover, Asimesh Goswami 
was awarded the best speaker’s cup. - 

In the Inter Collegiate Debate Competition Organised by the 
Howrah Rotary Club, Sri Narayan Prosad Roy secured the first 
place. 

Sri P. K. Poddar & Sri Viswanath More accredited our College 
- by securing the first and second place in the G. C. Das Memorial 
Debate Competition. Sri P. K. Poddar of our College represented 
the University debate team in the Inter-University Radio Discussion. 

We organised an Inter. Collegiate Debate Competition in which 
Vidyasagar College, Calcutta and. Calcutta Medical College were 
the winners. and runners up respectively. 

In the Inter-Class Debate Competitions both in Bengali and 
English organised by our department Sarbasree Indrajit Mondal, 
Mukul Chatterjee, Narayan Prosad Roy, S. Arunachalam, 
P. K; Poddar & Shyamal Chatterjee came out meritorious. 

f Subir Sen 
- Dipak Sengupta 


REPORT-STUDETS' AID FUND - 


Students’ Aid Fund : i os 

We have the pleasure to inform you that a good number af 
applications were received from the students seeking aid from 
Students Aid Fund.. Every possible: care were taken in scrutinising* 
the applications for selecting really needy and deserving students 
for the grant. In this connection we express our* deep. sense of 
gratitude to the President Prot. S. A. Masud and: Vice-president 
Prof. S. K. Mitter for their valuable advice and aungi trouble. in 


disposing of the applications. - 


More than three hundred applications were received and about 
5,500/- rupees. were disbursed’ among them. 


Students’ Aid -Fund Library : 

_ A large number of students are benefited by borrowing lala 
from this library of the Union situated at the third floor of Darbhanga 
Buildings. At present the Aid Fund Library consists of the following. 
number books- approximately :— i de = 

- 275 Books for Preliminary Law Course Ñ 

160 Books for Intermediate Law Course 

80 Books for Final Law Course | 

This is one of the important sections of the activities of the Union 
for welfare of the needy students. 


Cheap Store : s 
In addition to the above two activities, the most important 
work that we did was the organisation of Chief Store, printing of 
University Law Question papers in booklet form, selling of Law 
books at concessional rates. .Despite the high prices of paper, prices 
of the Exercise-Books were kept as before. ` l 
Lastly, we must say that this Department | was a success as it 


was for a noble cause. 


. 
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HRISHIKESH Roy 
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OUR DEBATORS 


Sitting—(L to R)— 


Standing—(L to R) 





Narayan Prosad Roy, 
S. Arunachalam, V. S. 


Kumar Rao. 
Asit Chatterjee, Viswanath 


More, Shyamal Chatterjee. 


. 


| .-  REPORT-N@E-UNION 


:*  The-Annual Re-union of our College was held on the 14th of 
April, 1961 at the University Institute Hall with great success. The 
function was presided over by our Vice-Principal, Dr. B. N. Mukherjee 
‘and Hon’ble Mr. Justice U. C. Law di the festival with his presence 
as the guest-in;chief. . . E 

The hice: attraction of the festival was the cultural function in 
which all the. distinguished artists of Calcutta participated. 

In this ‘connection, we, "express our Tegret that we could not 
invite all the ex-students. of our College. 

Arrangements for light refreshment were made for the students, 
ex-students as well as for the guests. 

I extend heartiest thanks to our-Vice-Principal, Teachers and our 
student-friends but for whose advice and active- co-operation the 
ceremony would not have been such a grand success, 
ed BISWANATH MITRA 
` D. BHATTACHARJEE 


15 


ATHLETIC SEC ARIES’ REPORT 


As a matter of convention we have the privilege of presenting 
before you:the: Annual Report of our Athletic Club, for the current 
session without meaning to conceal the shortcomings we had. 


An interesting feature about our College Athletic Club is the 
equal amount of encouragement it gives to all games-smajor or minor, 
out-door or in-door. Incidentally we may mention that we are alive 
to the demands of a growing number of ladies in our College. Indeed 
no adequate facilities for their recreation could be provided for and 
we take this opportunity to draw the kind attention of the authorities 
to this pressing need. A separate Common Room for them is the 
‘minimum desired. 


Our Club did not achieve much success in the Inter-collegiate 
Soccer Tournaments, yet a member of our College Soccer Team, 
Shri N. Chakrabarti, represented the victorious Calcutta University 
Football team this year, which took part in the All India Inter-varsity 
-Football tournament. Our thanks to R. Bhattacharya, our Football . 
Captain for his active co-operation throughout the season. Though 
our College Cricket team gave an outstanding performance in the 
Inter-Collegiate level under the leadership of Jadu Ganguly, we were 
unfortunate to lose in the semi-final of the Collegiate League. Mention 

- must be made of Sri Uma Ghose who justified his inclusion in the 
University Cricket Team this year. The fact that Sri P. K. Poddar 
of our College played outstandingly well in the Ranji Trophy, for 
Bengal this year, adds much to the proud heritage of our College. 


The Inter-collegiate Trophy in Volleyball was annexed -by our 

Club, under the able leadership of Bimalendu Chakrabarti, which 
was indeed an outstanding achievement in the annals of Law College 
Athletic Club. Further, Sri Samir Ghose of our College Volley 
Team has been selected a member of the State Volleyball Team for 
the fourth successive year. Performance in Inter-Collegiate Hockey 
Tournament deserves a special mention. The Law College Hockey 
y team gave an outstanding performance throughout the College Hockey 
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season, and was:runners-up ik the -Inter-collegiate Hockey League 
tournament. The team was led BySri Tapen Ráichaudhuri. Further, 
- our Secretary Sri Somirendra .Banërjee, had the unique distinction 
“Sf leading ‘the Victorious Calcutta University Hockey team in the 
S. L. Mitra Cup, sponsored by the Bengal Hockey Association. T. 


Rai. Chaudhuri and D. Ghose were also members of the team. Sri i 


Dilip Benerjee, Captain of our Rowing team took part in the Regatta 
Competition this year in Colombo. Our Lawn Tennis team led by 
Sri I. .N. Chaturvadi gave a good fight. We lost in the Final. We 
congratulate the players namely 1. N. Chaturvedy, P. Sahana, and 
Sri P. Chowbey. The College Badminton Championship was 
ably: conducted under the leadership of M. Anwar. Last years 
champion Sri M. Barma won the-single's event this year also. Sri 
M. Anwar was the runner-up. Sri K. Kejriwal and Sri M. Barma 
won the Double's event and Sri Netai- Mullick and M. Anwar was 
the runners-up. In the ladies event last year’s champion Miss Jharna 
Bhar went down to Miss Sunanda Sarkar. 


The Annual Sports were presided over by Rai Bahadur 
Raghabendra Nath Banerjee, Barrister-at-Law, and Hon'ble Sri 
Bhupati Majumdar, Minister, Commerce and Industries, Government 
‘of West Bengal, gave away the prizes. The individual Champion- 
“ship Trophy was won by Sri Bhanu Pratap Singh. 


In the Annual Gymnasium function all the individual prizes 
were distributed by Hon’ble Sri Anath Bandhu Roy, Health Minister, 


Government of West Bengal. Football blues were awarded to Rathin 


Bhattacharjee, N. Chakraborty, S.: Chatterjee. Hockey blues were 
- awarded to S. Banerjee, G. Ghose. Cricket blues were awarded to 
Jadu Ganguly and Uma Ghose and Volley-ball blues to Samir Ghosh 
and B. Chakravarty, and Swimming blue to Ashoke Dutta. It may 
also-be mentioned that our Jt. Secretary Sri Ashoke Dutta represented 
the State of West Bengal in N. C. C. at the Republic Day Parade in 
New Delhi in January 1961. I 


Our flaws and mistakes are there, and wé hopé that the members 
succeéding us will make improvements on whatever we leave them 


with. The Athletic Club has immense possibilities and we sincerely | 


— 
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hope it will yet attain greater succesg in future. We feel indebted 
to our Principal Dr. P. N. Banefee, Vice-Principal Dr. B. N. 
Mukherjee, Professor Sunil Kumfir Mitra, President of the Athletic 
Club and Sri Mrityunjay Prasad Basu, Superintendent of the College- 
for the hearty encouragement, valuable advice and active co-operation, 
in various activities of our Athletic Club. We cannot end our 
report without extending our hearty and sincere thanks to all’ 
the members of the Law College Athletic Club and to our student 
friends without whose active help and co-operation, it would not have 


been possible for us both to work under the capacity of Joint 
Secretaries. i 


Sent! 


ASHOKE KUMAR DATTA 
SOMIRENDRA BANERJEE 
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UNIVERSITY COLLEGE OF LAW UNION 


Members of the Central Council 
| Working Session 1960-61 
° I President—Prof. S. A. Masud. . I 
° Vice-President &Editor-in-Chief—Prof. P. C. Chunder. 


Vice-P@sident & Treasurer—Prof. Sunil Kumar Mitra. 
Vice-President—Prof Samarendra ‘Nath Mukherjee. 
< Í 


Name 


` 


3rd Year Class . 


Madhusudan Majumdar 
Shyamsundar Patodia 
Amaikumar Saha 
Radbakrishna Bubna 
Bheemraj Rathi 
Kishorimohan Srivastava 
Shivkant Upadhyay 
Prasantakumar Banerjee . 
Tapendranath Lahiri 
Amitangsubhusan Pal 
Govindaprasad Sharma 
Nirmal Singh Bothra 
Siddhartha Bose 


. Sunanda Sarkar 
. Anilkumar Mukherjee 
. Harekrishna Saha Ray 


Pannalal Bakshi 
Sourendramohan Bose 


- 2nd Year Class 


Malay Kumar Ghosh 
Ajoy Kumar Ray 


. B. Ratnam . 
. Debaprasad Bagchi 
. Manindranath Saha 


Shrawan Kumar Malhotra 


. Benoy Kumar Chakraborty 


SL 


52. 


Name 


. Bimalbhusan Mukherjee 
. Manas Kumar Banerjee 
. Jaminikanta Sinha 

. Murarilal Khemka 

. Bishnupada Mukherjee 

. Manikchand Khast 


Om Prakas Maheswari 


. Sib -Kumar Mukherjee 


Md. Rahamatullah 


. Arun Kumar Sengupta 


Sukamalchandra Das 
Asim Kumar Dasgupta. 


. Bimankanti Bose 
. Samirendu Datta 


Swapan Kumar Mukherjee 


. Rabindranath Pal 

. Hrishikesh Ray 

. Shyamadas Ganguli 

. Kallol Kumar Chakraborty 
. Sk. Abu Salek 

. Bejoybhusan Das 

. Ramendranath Ghosh 


Azharul Islam Chaudhuri 
Chandrasekhar Das 
Mrinalkanti Das 


ist Year Class 


Manindranath Basu 
Rabiprakas Ray 
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Name 


Adhir Chakraborty- 

Asit Kumar Das 

Dipak Kumar Sengupta 
Subid Chandra Majumdar 
Asoke Kumar Basuchaudhuri 


Amares Chandra Bhattacharyya 


Sourendranath Banerjee 
Nrishinghaprasad Gbosal 
Rabindranath Biswas 
Ranjit Kumar Bose 


: A. T. Pathrose 


Dineschandra Gupta 
Sudhangsusubodh Sarkar 


. Santilal Jain 


Satyanarayan Sharma 
Kamalaprasad Khaitan 
Biswanath Mitra 

Ranjitlal Ghosh I 
Pran Kumar Bhattacharyya 
Birendra Kumar Agarwala 
A. H. M. Abdul Halim 


Name 


Desbandhu Verma 
Susanta Kumar Ray 


. Asis Kumar Sengupta 


Durgacharan Sarkar 
Prasanta Kumar Banerjee 
Paresnath Chaudhuri 
Satyavrata Chatterjee 
Nripendranarayan Ray 


. Ajit Kumar Mukherjee 


Rampal Joshi 
Kamalendujyoti Majumdar 
Pabitrabhusan De 


Sanjay Kumar Bhattacharyya : 


Asoke Kumar Ghosh 
Debaprasad Bhattacharyya 
Subir Sen | l 
Dilip Kumar Banerjee 
Maniklal Chattoraj 

Arun Kumar Deb 
Baidyanath Ghosh 


. -Subhas Kumar Bhadra 


‘PRESIDENTS, EDITORS AND GENERAL SECRFTARIES OF THE 
“” University College of Law Students’ Union, Calcutta, 1928-60 — 


` 


1928- 1950 —Prof. 
1930-1931 — 
1931-1933 — 


b. 
+ 


1933-1935— °° 


1935-1937— >” 


1937-1942— ” ` 


"1942-1943 ” . 


1943-1946— ” 
1946-1949— ” 


1928-1 1929—S1i 
:1929-1930— 

1930-1931— ” 
1931-1932— ” 


1932-1933 ” 
1933-1934— ” 
1934-1935— ” 
1935-1936— ” 
1936-1937— >. 
1937-1938— ” 
1938-1939— ” 
1939-1940— > 
1940-1941— > 


1941-1942— ” 


1942-1943— ” 
1943-1944— ” 
1944-1045— ” 


PRESIDENTS 


Ramaprasad Mukherjee | 


Pramabhanath Banerjee 
Debendrafiath Mitra ` 
Ajoy C. Dutt | 

- Ramaprasad Mookerjee 
Ramendra Mohan 

~ ` Majumder _ 
Sudhir Chandra Ray 
S. N. Bhattacharjya - 
"B. Roychaudhuri 


1949-1952—Prof. 


1952-1953— ” 
1953-1956— > 


- 1956-1957— ” 


1957-1958— ” 
1958-1959— ” 
1959-1960— ” 
1960-1961— ” 


GENERAL SECRETARIES 


Abinash Bhttacharjya 
Sreepada Majumdar 
Prasun Ghosh 
Kamaleshchandra Banerjee 
Mrityunjay Prasad Basu 
Sushanta Kumar Sen 
Sudhir Chandra Deb 
Sardindu Kumar Niyogi 
Satyen Home 
Chittaranjan Misra 
Sudhiskumar Roy 
Harendrakishore Chatterjee 
Sibendrakumar: Basu 
Bimalchandra Dutt 
4 (Resigned) 
suhrid Dutt ` 
Kumudkanta Roy 

(up to Nov.) 


Sunilkanti Pal 


Robin Mitra 

Siddhartha Roy 

Amalkumar Sen 
(up to Nov.) 


` 1955-1956— ” 


1944-1945—ri 
1945-1946— 


` 1946-1947— ” 


1947-1948— >” 
1948-1949— ” 
1949-1950— ” 
1950-1951 — ” 


1951-1952— ” 


1952-1953— ” 


1953-1954— ” 


1956-1957— >” 
1957-1958— ” 
1958-1959— ” 
1959-1960— ” 
1960-1961— ” 


R. M; Majumdar 

S. A. Masud 

B. Roychaudhuri 

B. Raychaudburi (Late) 
S. A. Masud 

S 

S 

S 
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A. 

. A. Masud 
A 
A 


Bhaskar Mitra 

Amaresh Mukherjee 

Biswanath Bajpayee 

Rabin Basak | 

Durgaprasanna Chakravarty 

Asoke Krishna Dutta 

Satya Narayn Roy 
(Resigned) 

Lenin Roy 

Sahdeo Misra (Retired) 

Amal Krishna Saha 

Sk. Sajjad Ali (Retired) 

Hrishikesh Sarkar 

Pratip Mitra (Retired) 

Prabhat Dutta I 

Md. Altaf Hussain (Retired) 

Ramendra Nath Mukherjee 

Munna Lal Badalia 

Asit Kumar Chowdhury 

Sunil Kanti Banik 

Gopal Chandra Law 

Asim Dasgupta 


XVI 


1930- 1931 —Sri 


1931-1932— 

1932-1933 — 
1933-1934 — 
1934-1935 — 
1935-1936 — 
1936-1937— 
1937-1938 — 
1938-1939 — 
1939-1940— 
1940-1941 — 
1941-1942— 
1942-1 943— 
1943-1944 — 
1944-1945 — 
1945-1946 — 
1946-1947— 
1947-1948 — 
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EDITORS 


Dhiraj Ghose S 

Ranjitkumar Banerjee ) 1949- 0 
Jatin Mukherjee 

Pareshnath Banerjee 1950-1951— 
Dhrubajyoti Sengupta £1951 1952— 
Kalipada Biswas 1952-1953— 
Sachindra Kumar Roy 1953-1954 — 
Jitendranath Mukherjee 1955-1956— 
Susilkumar Ray 1956-1957— 
Nirmalchandra Dutta 

Sukumar Mukherjee 1957-1958— | 
Biswanath Banerjee I 
Prafullakumar Chaudhuri 1958-1959— 
Samar Dutta Š 
Samarendra Kumar Cad 1959-1960 — 
Haridas Basu 

Ranjit Ghosh - 1960-196] — 
Durgaprasanna Chakravarty | 


UNIVERSITY LAW MAGAZINE 


1948 1949—Sri Birendranath Mukherjee 


Debaprasad Chowdhyry 


-Chandi Sadhan Basu, . 


Chandrakumar Banerjee 
Madanlal Jhunujunwala 
Ajit Kumar Chatterjees 
Anjan Kumar Banerjee 
Dwipendra Ch. Chakravorty 
Bimal Kumar Dutta 
Mriganka Shekhar Ghosh 
Santiranjan Ganguly 
Tarak Nath Banerjee ` 
Madhusudan Majumdar 
Shyamsundar Agarwala 
Bishnu pada Mukherjee 
N. S. Bothra 

Manindra Nath Basu 


Durga Charan Sarkar 


